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EXCERPTS PROM TESTIMONY AND PROCEEDINGS 

1 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States of America, 


v. 

Jose Antonio Lanattze, 

Defendant. 

Criminal No. 448-4-8 

Washington, D. C., 
Wednesday, June 9, 1948. 

The above-entitled matter came on for trial before As¬ 
sociate Justice David A. Pine, in Criminal Court No. 1, at 
10 am. 


10 DIRECT EXAMINATION 

By Mr. McKinley: 

Q. Your name is William E. Everdale? A. Yes, sir. 

Q. What is your position, Mr. Everdale? A. I am di¬ 
visional supervisor, Lansburgh Brothers, charge of house¬ 
keeping, stock, elevators. 

Q. I will ask you whether you know the defendant in 
this case, Mr. Lanauze. A. Yes, sir. 


Q. Can you tell us whether he was employed at the store 
on March 26, 1948? A. Yes, sir, he was. 

Q. And where was he assigned at that time? 

11 A. This particular morning he was on the mop 
crew of the main floor. 

Q. On the first floor? A. Yes, sir. 

Q. What time is the defendant due to report to work? A. 
Six am., sir. 
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Q. At 6 a.m., and at what time is he due to leave work? 
A. Ten a.m. 

Q. I will ask you if you have his time card for March 26, 
1948. A. Yes, I do (producing a document). 

Q. Mr. Everdale, I ask you to read from the time card 
the time that the defendant checked in on March 26 and the 
time he was checked out. A. Checked in at 5:16 a.m., and 
he left the store at 9:45 a.m. 


12 Q. Was he previously assigned at some other lo¬ 
cation in the store? A. Yes. He had worked on the 
fourth floor offices, and he was transferred from that spot; 
put on the miscellaneous crew. 


14 Q. Tell us where the men’s toilet is located ou the 
fourth floor. A. The men’s room on the fourth floor 

I 

is located in the Busch Building, at the D Street elevator 
—E Street elevator. 

By the Court: 

Q. Did you say D or E? A. E Street. 

By Mr. McKtntley: 

Q. Now, I will ask you to tell us what is the shortest 
route available to store employees from the men’s room 
that you have just described on the fourth floor to your 
office. A. Through the comparison office to the Busch Build¬ 
ing freight elevator or the Busch Building stairs. 

Q. And how close does that elevator come to your 

15 office? A. Not over 25 yards. 

Q. How close do the stairs come to your office ? A. 
The same distance. 

Q. How far did you say it was? A. Approximately 25 
yards. 

Q. I will ask you how far the E Street elevators are 
from your office. A. Well, it would be necessary to use 
stairs, and I would say it would be, oh, a good 50 to 75 yards. 
Q. What stairs would have to use ? A. The Busch Build- 

I 
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ing stairs from the first floor of the Busch Building to the 
main floor of the store. 

Q. Now, I will ask you if you know the location of the 
stairs leading from the fourth floor that are used by the 
public. A. Yes, sir. There’s three sets. 

Q. Where are they located? A. One is towards Seventh 
Street, one is on the D Street side of the store, and the 
third set is on the Eighth Street side of the store. 

Q. Now, I will ask you how far it is from the foot of the 
stairs on the Eighth Street side of the store to your office, 
approximately. A. Approximately 75 to 100 yards. 

Q. I will ask you whether you had occasion to in- 
16 terview the defendant on March 26, 1948. A. Yes, 
I did. 

Q. When? A. I believe it was in the vicinity of the time 
dock, shortly after 8 o ’clock, between 8 and 8:30, I would 
say. He asked permission to leave early. 

Q. Well, did you talk to him subsequently to that? He 
was given permission to leave early that day, was he not? 
A. Yes, sir. 

Q. Then did you talk to him subsequently on that day? 
A. No, sir. 


By the Coubt: 

Q. Now, Mr. Witness, will you go down and draw 
17 the floor plan of the store, indicating E Street, Sev¬ 
enth Street, Eighth Street, these elevators, these 
toilets, these stairs, yojir office, and these other matters 
Mr. McKinley has asked you about? 


The Witness: This is the main bank of elevators (in¬ 
dicating). This would be three elevators on E Street. The 
Busch Building is a separate building from the store, ap¬ 
proximately this section through here. It is used for all 
service. 

Q. Is that called the Busch Building? A. Yes, sir. 
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Q. Indicate the Busch Building. A. The men’s room on 
the fourth floor is located in this section here (indicating). 

My office on the first floor would be approximately in 
this section here (indicating). j 


18 A. The freight elevator in the Busch Building is 
located here, and the stairs run in this direction 
around the freight elevator shaft. There’s also the larger 
freight elevator in this section (indicating). I 


A. The men’s room is on the fourth and my office is on 
the first. The most direct route— 


The Witness: The route that is usually used by employ¬ 
ees leaving the fourth floor for any purposes would be 
from the men’s room through the comparison office here, 
through the swinging doors on the fourth floor, down the 
steps next to the freight elevator here (indicating). 
19 On the first floor, when you leave this you walk 
down the store hall to the office. 


He could have used the stairway on this side of the 
building, the Eighth Street stairs— 

By Mb. Hayes : j 

Q. When you say he could have, to whom are you re¬ 
ferring? A. Anyone. 

By the Coubt: 

Q. You mean anyone leaving the men’s room on the 
fourth floor and going to your office? Is that what you 
mean? A. Yes, sir. j 

Q. Any employee? A. That’s right, sir. 


20 This stairway here—you would have had to pass 
the beauty salon, through the boys’ department, to 


i 
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the stairs on the fourth floor. The stairs to the main floor 
would necessitate a trip through the notions and cosmetic 
department, the men’s department, to the Busch Building 
stairs, the first floor of the Busch Building, down to my 
office; or he could have cut through the cosmetics building, 
up the stairs, and again to my office. 


CROSS EXAMINATION 
By Mr. Hayes: 


21 Q. Is there any rule, sir, that your employees, after 
they have finished their tricks of duty, if they hap¬ 
pen to come back to the store, have any particular route 
which they must adopt? A. Yes, sir, there is. 

Q. In other words, if he is an employee, he gets off from 
his work, he comes downtown, he must adopt an employee’s 
stairway? A. Definitely, yes, sir, the E Street entrance in 
the store, which is located on the blackboard by the E Street 
bank of elevators. 

Q. Let me see if I understand you. Let us suppose, for 
the sake of the statement, that Mr. Lanauze is through with 
his work at 10 o’clock in the morning and he goes home 
and comes back to town to make purchases at your 

22 store. He must use an employee’s entrance? 

A. Yes, sir. 

Q. If he is with his wife does he use the employees’ en¬ 
trance there? A. Yes, sir. 

Q. That is a rule of the store? A. Yes, sir. 

Q. How is it brought to the attention of your employees? 
A. Through the instructions they receive in the training 
department at the time they are employed, and it is also 
brought forth in my office when they are first received. 

Q. Do you have any recollection of having personally 
given such an instruction to Mr. Lanauze ? A. I imagine he 
did. 
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Q. You say you imagine? A. I couldn’t say definitely, 
no, sir. It is usual that they do receive it. 

Q. You yourself do not remember and you have no per¬ 
sonal knowledge of his having received that? A. No, sir, 
I couldn’t say that. 

Q. Did you bring any time cards, sir, for any day other 
than March 26 ? A. Yes, sir. I brought them for the entire 
month of March. 


23 Q. Just for the idea of getting some slant as to 
these times, will you follow me and tell me whether 

or not I am reading correctly when I take these days and 
these hours, the first one being 6:06? A. Right. 

Q. 5:47? A. Right. j 

Q. 5:28? A. Right. j 

24 Q. 6:14? A. Right. 

Q. 5:46? A. Right. j 

Q. 5:41 ? A. Right. I 

Q. 5:52? A. Right. 

Q. 5:52? A. Right. j 

Q. 5:33? A. Right. i. 

Q. 5:48? A. Right. 

Q. 5:45? A. Right. 

Q. 5:40? A. Right. 

Q. 5:58? A. Right. 

Q. 5:17? A. Right. 

Q. 5:36? A. Right. 

Q. 5:28? A. Right. 

25 Q. 5:29? A. Right. 

Q. 5:27? A. Right. 

Q. And I think we are back to the first one we started? 
A. Yes, sir. 

Mr. McKinley: May the record show what that was? 
Mr. Hayes: I think he said for the full month of March. 
The Witness: Yes, sir, it does. 


i 

i 
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By Mb. McKinley: 

Q. Has the defendant been informed of any rule, of 
your personal knowledge, as to employees being restricted 
in their activities to one floor on which they are employees? 
To your personal knowledge. A. No, sir, I can’t recall 
any specific. 


26 DIRECT EXAMINATION 

By Mr. McKinley : 

Q. Your name is Joseph Fisher? A. Yes, sir. 

Q. Where were you employed on March 26th of this year, 
Mr. Fisher? A. At Lansbnrgh’s department store. 

Q. Are you still employed there? A. No, sir. 


Q. Directing your attention to March 26, this year, I 
will ask you whether you saw the defendant, Mr. Lanauze, 
on that day. A. About 7:30 I was cleaning up the bathroom 
up on the fourth floor and I went in their to wash up my 
bowls, and he was in there. 

27 Q. Who was in there? Mr. Lanauze? A. Yes, sir. 

Q. Just go ahead and tell us what happened, if 
anything. A. So he spoke to me and said, “How are you, 
Fisher?” I said, “Fine. How are you?” 

He said, “All right.” 

He asked me for a cigarette off me. So I taken a ciga¬ 
rette and started to smoke it, and he asked me if I had 
emptied the trash cans. 

I told him yes, I emptied my trash cans, and then I started 
to cleaning my bowls, and he walked into one of the booths 
in the bathroom. 


Q. And then did you leave the bathroom or did he leave 
the bathroom, or what happened? A. Yes, sir. He came 
out and said, “Fisher, I’ll see you.” 
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Q. And then he left the bathroom, did he? A. Yes, 


28 Q. Then did you see him any more that morning? 

A. No, sir. 

Q. Then what did you do after that? A. I finished clean¬ 
ing the bowls and the stalls after he left, and then I walked 
out and went back to my supply department down on the 
other end of the store. 

Q. And what did you do later, if anything? A. I came 
back up into the advertising department up in there and 
dusted a few places around. Then I went back to my sup¬ 
ply department and carried the paper towels and paper 
for the stalls and soap up to the bathroom. 

Q. And what did you observe there, if anything? A. I 
was taking my paper off my towels I was supposed to put 
up in the racks. I pulled it off, and when I pushed the 
trash can open to throw it in the trash can I saw the trash 
can was about half full again. j 

Q. And about what time was this? About what time 
of morning? A. That was about 8:30, as far as I know. 

Q. What time did the store open up? A. Six o’clock— 
I mean— 

Q. For people to come in? A. It opened up at 9.! 

Q. This was before the store opened up that you 

29 checked the trash basket at this time? A. Yes. 

Q. And what did you find? A. I looked in there. 
I saw some hangers. j 


Q. Did you notice anything else? A. Then I opened the 
large lid on the top and I looked good. I saw it looked like 
some garments in there. I 

Q. Then what did you do, if anything? A. I closed it 
back up and reported it to Mr. Everdale. 
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37 DIRECT EXAMINATION 

By Mr. McKinley: 

Q. You are Horace E. Caranfa? A. Yes, sir. 

Q. What is your position, Mr. Caranfa? A. I am super¬ 
visor of protection at Lansburgh’s & Brothers. 

Q. That is a department store? A. Department store 
located on Seventh Street. 

Q. Located here in the District of Columbia? A. Yes, sir. 
Mr. McKinley: If the Court please, it is conceded that 
Lansburgh’s is a corporation. 

The Court: Very well. 

Is that correct, Mr. Hayes? Is that concession made? 
Mr. Hayes: Yes, Your Honor. 


38 Q. I will ask you to tell us whether you were on 
duty at the store on March 26, 1948. A. I was, sir. 

Q. I will ask you whether anything unusual happened 
on that day. A. It did, sir. 

Q. I will ask you to tell us, briefly, what happened, if 
anything. A. I had occasion to inspect the trash receptacle 
in the fourth floor men’s room located in Lansburgh’s 
store. 

39 Q. At approximately what time ? A. It was about 
9 am., sir. 

Q. .All right. A. And on the bottom of that receptacle 
I found two paper bags containing unsold women’s wear¬ 
ing apparel, some coat hangers, 


I placed my initials on one of the tags and also on the 
bag which contained the merchandise, and then I placed 
myself on the outside of the men’s toilet room out of sight; 
had the room under constant observation from that time— 
Q. Mr. Caranfa, I will ask you whether you can 
40 identify this setup, this being Eighth Street, and 
this being E Street, and this being elevators on the 
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E Street side (indicating). I will ask you if you can come 
down here and indicate to us where this toilet was that 
you had under surveillance. A. (Indicating on the black- 
board.) The toilet was located—These are the E Street 
elevators. The toilet is located here. Then there’s a hall¬ 
way and a stairway that comes out into the store. 

Q. How about your stairway? A. There is, There is a 
hallway that leads to the toilet about here. This is the 
bank of E Street elevators, and I stationed myself in this 
corner here, behind a screen. I sat there and observed 
anyone who went in and out of that toilet room. 

Q. Were any other officers there with you at the time? 
A. Officer Brown stationed himself in an office on tljis 
side of the toilet room. j 

By the Court: 

i 

Q. Where did Officer Brown station himself? A. There 
are offices, sir—There’s a door to the head of the stairs 
which lead into offices in the Busch Building here, and 
there’s a bank of offices. There’s a doorway here, and Offi¬ 
cer Brown was inside that doorway there. j 

Q. And adjoining the men’s room? A. The men’s toilet, 
yes, sir. j 


41 By Mr. McKinley : 

Q. When was the first time that you saw the de¬ 
fendant after you were assigned to this surveillance? A. 
After I was assigned? 

Q. Yes. A. I saw him about 11:25 get off of the elevator 
on the first floor. 

Q. Will you come down and indicate where the 

42 elevator is that he got off? Stand on this side so 
the jury can see. A. I was stationed here and the 

defendant got out of the elevator here. I recognized him 
as working there in the store early in the morning; and 
he just hesitated there an instant, looked around, and then 
he walked on. ! 


» 


i 
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Q. Bid you have him under surveillance as he walked on? 
A. No, sir. He disappears from sight after he goes here, 
because there’s a wall here (indicating). 

Q. Draw the wall in there, Officer. A. (The witness did 
as requested.) This is the beauty shop. After he stepped 
off the elevator and glanced around, he walked on and 
then got out of sight. 

Q. What did you do then? A. Well, we just stayed there, 
because: we were waiting for the man to come out. 

By the Coubt: 

Q. When he walked on you mean he walked in a south¬ 
erly direction? A. Yes, sir, straight into the store proper. 

By Mb. McKihley : 

Q. When was the next time you saw him after that? A. 
Well, about—oh, I would say from one and a half to two 
minutes after I had seen him pass out of sight, after he 
got off the elevator, I saw him come through this door 
where the offices are and go into the toilet room. 

43 Q. And is there a doorway of any kind leading 
into this Busch Building section from this main floor? 
A. Oh, yes, sir. 

Q. Where is that door located? A. Located right here, 
just exactly as shown. There is a bank of elevators in the 
center of the store and there’s a stairway going up into the 
Busch Building. These are all offices here (indicating). 

Q. Will you show the route through that door that took 
place when you next saw the defendant? Just indicate with 
your pointer. A. The route would be through the offices, 
through here (indicating). Then he came to the doorway 
and went into the toilet room. 

Q. Take the stand. Bid you see him again after he went 
in the toilet? A. I didn’t see him until he came out. 

Q. How long was he in the toilet? A. Approximately 15 
minutes. 

Q. Then did you see him again? A. I saw him go out, 
yes, sir. 
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Q. Just tell us what you saw. A. When he went in the 
toilet room he had nothing—that is, he was carrying nothing 
in his hands—and when he came out he had two 
44 brown bags, one under each arm. I could see my 
initials on one of the bags I had placed on there 
with ink. 

Q. Go ahead. Officer. Just go ahead and tell what hap¬ 
pened. A. I fell in behind him. Officer Brown also fell 
in with me, and we followed him through the store to the 
Eighth Street stairway, and just as he was starting to go 
down the stairway, we fell one on each side of him, and 
he looked up and saw us, and his first words were, “Well, 
I guess you’ve got me.” 

Q. And then what did you all do, if anything? A. Wfe 
asked him to go to our office with us. We proceeded down 
the Eighth Street stairway to the first floor and to our 
office which is located in the Busch Building. When we ar¬ 
rived there we opened the bags, examined the contents, 
made a list of what it was, and I asked him how he came 
to have possession of this merchandise, and he stated that 
he had found it in a trash can in the men’s room on the 
fourth floor. 


Q. What did you say to him and what did he say 
45 to you? I told him it was impossible for him to have 
accidently found the merchandise, because I had 
been checking the toilet room every 15 or 20 minutes since 
having it under observation. I was going there to see if 
the paper covering the bags had been disturbed and it had 
not. Ten minutes before—it was about ten minutes before 
he went into the toilet. I had been in there examining the 
can and the papers took up about half of the can and the 
bags were not visible. They were on the absolute bottom 
of the can. ! 


Q. Officer, I show you Government Exhibit No. 1 for 
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identification and ask yon whether yon can identify this 
exhibit (indicating). A. Yes, sir. 

46 Q. What is it, Officer? A. That is a trash recep¬ 
tacle that was in the men’s room on the fonrth 
floor of Lansbnrgh & Brothers. 

Q. On what day? A. On March 26. 

Q. And is this the receptacle abont which yon have been 
testifying? A. It is, sir. 


Mr. McKinley: The Government offers this in evidence 
as Government Exhibit No. 1. 

Mr. Hayes: I have no objection. 

The Conrt: It will be received. 

(Trash receptacle was received in evidence as Gov¬ 
ernment Exhibit 1.) 


50 Mr. McKinley: The Government offers in evidence 
Government Exhibits Nos. 2 through 9. 

The Court: They will be received. 

(Articles referred to were received in evidence as 
Government Exhibits 2 through 9, respectively.) 

By Mb. McKinley : 

Q. I show yon Government Exhibit No. 10 for iden- 

51 tification and ask yon if yon can identify it (hand¬ 
ing an article to the witness). A. Yes, sir. This is 

one of the two bags which the property was contained in 
that Mr. Lanauze had at the time we took him to onr office. 

Q. What is this that appears on it? A. That’s my ini¬ 
tials, H. E. C., which I placed on the bag while it was in 
the can. 

Q. I show yon Government Exhibit No. 11 and ask yon 
if yon can identify it (handing an article, to the witness). 
A. This is the second one of the two bags which contained 
the property. 
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Mr. McKinley: The Government officers 10 and 11 in 
evidence, if the Court please. 

The Court: They may be received. 

(Government Exhibits 10 and 11, paper bags, were 
received in evidence, respectively.) 

I 

By Mr. McKinley: 

Q. I show you Government Exhibit 12, which purports 
to be seven plastic coathangers, and ask you if you can 
identify them (handing articles to the witness). A. These 
are the coat hangers which were with the property taken 
from Lanauze. 

Mr. McKinley: The Government offers these in evidence. 

Mr. Hayes: I have no objection. 

52 The Court: They will be received . 

(Hangers were received in evidence as Government 
Exhibit 12.) 


CROSS EXAMINATION 
By Mr. Hayes: 


53 Q. So that at all times from 9 o’clock until, I think 
you said, approximately 11:25— A. 11:45. 

54 Q. Forty-five, sir, you had had this entrance under 
observation? A. Yes, sir. 

Q. And I presume that it had been used by customers, 
had it, sir? A. Quite a number, yes, sir. 

• • • • • • • • • • 

55 Q. Mr. Caranfa, will you step here, sir, in order 
that I may question you? If one were to put a towel 

in, one would of necessity see into that? A. If you were 
looking down there, yes, sir. 

Q. If you put a towel in there, an ordinary drop of the 
eye would immediately show the entire contents, wouldn’t 
it, sir? A. I can’t speak for all the people, but I imagine 
they would. 


i 
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Q. When yon would come back yon would find evidence 
that people had thrown crumpled towels and you could 
see crumpled towels? A. Yes, sir. Each time there would 
be more in there. 

Q. Could you at any time see the top of either of these 
bags? A. Only the first time I looked in there in the morn¬ 
ing, but after that, after it had been used for a while, 
they weren’t visible. 


56 Q. So that the only thing that was on top of them 
was the growing towels as they would be deposited by 
patrons; is that correct? A. Yes, sir. 


57 Q. Incidentally, you say he remained there about 
15 minutes? A. About 15 minutes. 

Q. I take it no one went to the door while he was in there 
—either you or Mr. Brown? A. Yes, sir. 

Q. Did any other patrons go in there while he was in 
there ? A. Yes, sir. People were going in and out of there. 


Q. Prior to the time that Mr. Lanauze went in and 
58 subsequent to the time when you had made your last 
visit of inspection, how many people, approximately, 
if any, went into the lavatory? A. Oh, I couldn’t recollect 
that, Mr. Hayes. There were several. It is quite a well 
used room and quite a few men went in and out of there. 
As a matter of fact, when Mr. Lanauze went in there I be¬ 
lieve somebody was in there and then some went in and 
came out. 

Q. And some had been going in and coming out imme¬ 
diately prior to that time? A. Yes. 


60 We said, “You will have to accompany us to our 
office,” and we went to the office, which is located 
on the first floor of the Busch Building. 
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When there I asked him how he came to have possession 
of this property, and he replied that he had found it in the 
receptacle. j 

i 

62 Q. Were any further questions asked in your pres L 
ence? A. None that I recall, sir. 

Q. Do you recall that Sergeant Williams did ask him 
questions? A. Yes, sir. Sergeant Williams asked him his 
name, address, about his past history, and those kinds of 
questions are all I recall. 

Q. And with respect to those questions, what were his 
responses? A. He gave his age and his address, that lie 
was a law student at Howard University, how long he had 
worked for the store, and he also told Sergeant Williams 
that he had found the property in the receptacle, and I can’t 
recall whether Sergeant Williams asked him at that time 
what he was going to do with it or not. 


63 Q. And neither you nor Mr. Brown nor Sergeant 
Williams, according to your recollection, after the 
time that he said he had found them in the toilet, asked 
him what he was doing with them of what he was to do 
with them or where he was taking them? A. No. We didn’t 
ask that question—at least, I didn’t. 

Q. And you have also indicated that, so far as your 
recollection is concerned, no one else did in your presence? 
A. Yes, sir, but I was out of the office several times and he 
could have been asked. j 

Q. It was not asked in your presence? A. Not that I 
can recall. 


REDIRECT EXAMINATION 

i 

By Mb. McKinley: ! 

Q. Officer, where does the stairway that you took 
64 him into custody on lead into? A. That leads di- 
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rectly to the street, sir. It leads to the Eighth Street 
lobby, which goes directly into the street. 

Q. Do yon have to enter the store to go from the bottom 
of the stairs on the street! A. I beg yonr pardon? 

Q. When yon get to the bottom of that particnlar stair¬ 
case, do yon have to go throngh any portion of the store 
before yon go ont on the street? A. No, sir. 


By Mb. Hayes : 

Q. As a matter of fact, Mr. Caranfa, when yon get to 
the bottom of the stairs here (indicating, there is nothing 
to stop yon from going aronnd into the store, is there ? A. 
Oh, no, sir, bnt yon go into a lobby which leads into the 
store and into the street. 

Q. The store is jnst as available as the ontside, isn’t it? 
A. Yes, sir. 

• ••••••••• 

65 DIRECT EXAMINATION 

By Mb. McKixley : 

Q. Yonr name is Qharles Brown? A. Yes, sir. 

Q. And where are yon employed, Mr. Brown? A. At 
Lansbnrgh & Brothers department store. 

Q. And what is yonr position there ? A. House detective. 


68 A. On pushing the lid back on the trash can, we 
observed two paper bags, and on inspecting— 

69 Q. Were the paper bags exposed to view? A. No, 
sir. They were covered with used paper towels and 

some that had not been used. 


70 Q. Where did you station yourself? A. In the 
office of the advertising department, which adjoins 
the men’s room. 


/ 
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Q. Do you know where Officer Caranfa stationed him¬ 
self. A. He was near the E Street elevators. 

Q. Then what happened next, if anything? A. We were 
there for some time, and we made inspections at 

71 different times to see whether or not the merchan¬ 
dise still remained in the can, and about—no one had 

disturbed it. About a quarter of 12 we saw the merchandise 
leaving the men’s room. j 

Q. How was it leaving the men’s room? A. One of the 
employees was carrying it away. 

Q. Who was carrying it away? A. A porter. His name 
is Lanauze. 

Q. Do you see him here in court? A. Yes, sir. 

Q. What did you do, if anything? A. We followed him 
to the stairway, through the beauty salon, through the 
boys’ department, and to the stairway. 

Q. Will you step down to the blackboard and show us? 
A. He came out that door here, of the steps here coming 
down (indicating), then on through the beauty shop and 
through the boys’ department and on to the landing of the 
Eighth Street stairway. 

Q. Just take the stand. What happened then, if anything, 
Officer? A. After he opened the door, pushed the door 
open, to the landing and stepped out on the landing and 
started to descend the stairway, Officer Caranfa and myself 
stepped up on each side of him, and he looked around like 
that and saw us (indicating), and kind of dropped 

72 his head and said, “Well, I guess you’ve got me.” 

i 

• • • • • • • • • • 

Q. And what did he have in his possession? A. Three 
ladies’ suits, five blouses, and eight plastic hangers, i 
Q. And how was he carrying this property at the time? 
A. A bag under each arm. 

Q. Two bags? A. Yes, sir. 

• • • • • • • • •! • 
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74 Q. Was the defendant interviewed in the office 
that yon took him to in the store ? A. Yes, sir. 

Q. What did the defendant say at that time, if anything? 
A. He said he found them in the trash can. 

V 

Q. Did he say what he was going to do with them? A. 
No, sir, not at that particular time. 

Q. Not at that time? A. No, sir. 

Q. Did he say anything else at that particular time of 
any consequence ? A. No, sir. 

Q. Did he make any statements at a subsequent time? 
A. Not that I recall. 

75 Q. In answer to my question, you say he did not 
say that at that particular time. Did he tell you at 

any time what he was going to do with this property that 
he found in the trash can? A. No, sir, but he told Officer 
Williams— 

Q. Were you present? A. Yes, sir. 

Q. When and where did he make that statement, Officer? 
A After he had been taken to the general assignment 
squad’s office in the Municipal Building. 

Q. What did he say at that time to Officer Williams in 
your presence? • A. Officer Williams asked him what he was 
going to do with the merchandise, and he said that he in¬ 
tended to take it to his supervisor. 

Q. Did he say anything else at that time? A. Yes, sir. 
Q. What did he say? A. Officer Williams asked him why 
he did not go down the elevator instead of going down the 
stairway on the Eighth Street side, and he said he was 
afraid if he got on the elevator with it someone would see 
hi™ and think that he had stole it. 

Q. Did he make any statement at that time to Offi- 

76 cer Williams that you recall? A. Officer Williams 
asked him what he meant by the remark that he 

made that “I guess you’ve got me,” and he said, “I don’t 
know.” 

Q. Did he say whether he did or did not make that re- 


' 


i 

i 

i 


mark? A. He said he made it. Officer Williams asked him 
why, and he said, “I don’t know.” 

Q. Do you recall him saying anything else with reference 
to this case at the police station? A. No, sir, I don’t believe 

I do. ! 

; 

Q. Was he questioned with reference to the floor on 
which he was assigned, in your presence? A. Officer Wil¬ 
liams asked him why he was up on the fourth floor, and I 
believe he said he went up to use the men’s room; and 
Officer Williams asked him if he was permitted off of his 
respective floor where he was assigned, and his answer 
was no. 


77 CROSS EXAMINATION 

By Mb. Hayes : j 

Q. Mr. Brown, before the recess period I think you told 
Mr. Mc Kinl ey that you went—and I think you indicated 
afterwards Mr. Caranfa went with you—to this room on the 
fourth floor after you got certain information? That is 
correct, is it, sir? A. Yes, sir. 

Q. And did you go together to this room on the fourth 
floor? A. Did we go together? 

Q. Yes. A. Yes, sir. j 

Q. Now, when you got there you said you examined this 
receptacle that has been shown you this morning. Which 
of you opened it? A. I held the flashlight and Officer Ca¬ 
ranfa pushed the lid open. j 


79 Q. And then I understand, sir, after that was done 
you put the article back or Officer Caranfa put the 
article back into the bag? A. That’s correct 
Q. Did he close the bag, sir? A. No, sir. He just pushed 
it back down in there where it was. 

Q. And left the edge of the bag up? A. Well, no. 
After he made his examination he covered it back 
up with paper towels. 


80 
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Q. Well, now, were the paper towels then pnt on it just 
as someone would deposit paper towels in there, just 
thrown in on top of the bags ? A. I would say yes. 

Q. And that was the condition in which you and Officer 
Caranfa left it? A. Yes, sir. 

Q. With the bags in there. Were the bags one on top 
of each other? A. No, sir. They were sitting down in the 
trash receptacle. 

Q. Both bags sitting on the ground of the trash recep¬ 
tacle? A. Well, I didn’t stick my head in there and look, 
because it was a small opening, but from what I could see, 
I noticed him when he looked down there, and he had to 
look over in order to see them, because he was at the mouth 
of the receptacle. 

Q. Bid you see how he left them? A. Yes, sir. 

Q. Where then were they? Could you tell me then as to 
whether they were both on the ground or whether one was 
on top of the other ? A. Well, at that particular time 
81 it was quite a ways from the top of the trash recep¬ 
tacle to the top of the bag, indicating that they were 
quite a way down in the receptacle. 

• ••••••••• 

83 Q. And your office is just across from Mr. Ever- 
dale’s, is that right, or diagonally across? A. Yes. 
It is just a short distance from Mr. Everdale. 


84 Q. What did you all do- at that time ? A. Officer 
Caranfa called the Metropolitan Police Department 
and they sent an officer up there, and he was turned over 
to him. 

Q. Before he was turned over to him did he at any time 
say words to the effect, “If you had waited a few minutes 
you would have seen that I was going to Mr. Everdale’s 
office?” A. No, sir. 
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85 Q. Before he got to Mr. Williams’ office did he 
at any time in the department store say to Mr. Wil¬ 
liams that he had fonnd these articles in the men’s lava¬ 
tory? A. No, sir. 


86 Q. All right, sir. Yonr best recollection, then, is 
that no conversation of any kind was had with him 
by anyone except Officer Williams after the time you got 
to yonr offices and that conversation was confined to such 
questions as what his name was, his age, and things of that 
kind; they had nothing to do with the offense at all? A. 
Not to the best of my recollection. 


87 Q. Yon mean the same questions that you referred 
to as being the routine questions? A. Yes, sir, and 
as to where he obtained the merchandise. 

I __ 

Q. And what did he say, sir, in answer to that? A. He 
said that he found them in a trash can. 

Q. Did Officer Williams at that time ask him what he was 
doing with them? A. Yes, sir, he did. 

Q. And what was his response? A. Said he was taking 
them to his supervisor. 

Q. And that, so far as you know, was the first time the 
question had been asked of him as to what he was doing 
with them? A. As far as I know. 

Q. And that was his response, as you have indicated? 
His response was that he was taking them to his supervisor? 
A. Bight. 


88 A. Mr. Williams asked him why he went down this 
stairway on the Eighth Street side and why he did 
not use the elevator, and he said he was afraid that if 
someone saw him get on the elevator that they would think 
he stole the merchandise. 

Q. And that for that reason he had elected to walk to 
the store; is that right? A. That’s right. 
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Q. Did he say anything about the elevator being crowded? 
A. No, sir. 

Q. The only reason given was the one that you have in¬ 
dicated—that he did not want to use the elevator because 
he might attract attention to him as being an employee, 
or did he say that, sir? A. No, sir. 

Q. Well, his expression was that he did not want to 
take the elevator because he was afraid that someone might 
think that he had stolen the articles ? A. Bight. 

Q. Were these any other questions asked him, sir? A. 
Officer Williams asked him why he made the remark when 
we approached him in regards to, “I guess you’ve got me,” 
and, to the best of my recollection, Mr. Lanauze said, “I 
don’t know.” 

Q. He said, “I don’t know?” A. “I don’t know.” 
89 That is to the best of my recollection. 

Q. Is it a fact that he at that time said to Officer 
Williams, when asked about the question, “You’ve got me,” 
“You grabbed me too quickly. If you had waited you 
would have seen that I was going to deliver these to Mr. 
Everdale or to my supervisor?” A. No, sir. 

Q. He did not make that statement? A. No, sir. 

Q. To Mr. Williams? A. No, sir. 

Q. Did he at any time make the statement in your pres¬ 
ence that he had been grabbed too quickly and if given an 
opportunity you would have seen that he was going to 
deliver them to the store supervisor? A. No, sir. 


91 BECEOSS EXAMINATION 

By Mb. Hayes : 

Q. When you all went back there, sir, on these various 
inspections, did you all rearrange the towels at any time? 
A. No, sir. 

Q. Were the towels simply in the ordinary manner in 
which you would expect them to be by someone wiping 
one’s hands and throwing a crumpled towel? A. Yes, sir. 
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I would say they were haphazardly thrown in through the 
slot. ' I 

Q. Did you see the top of the bag at the place that 
you had previously indicated.that it was? A. No, sir. 

Q. How many persons would you say, Mr. Brown, went 
into the place? You say that between 11:15, I think your 
expression was—What time was it when Lanauze went 
into the lavatory? A. Approximately 25 after 11. 

Q. You are sure it was not 11:45 ? A. No, sir, not when 
he went in. I 

Q. Well, how long did he remain in there? A. I would 
say about 12 to 15 minutes. 

Q. And during the time he was in there did other people 
go in? A. Yes, sir. 

92 Q. And how many persons would you say went 
into the lavatory between the time when you and Mr. 
Caranfa made your last inspection and the time when 
Lanauze went into the room? A. Well, it would be hard to 
estimate. I would say some 10 or 12 people. : 

• • • • • • • • 


93 Q. Were there any persons in there at the time 
when he came out? A. Well, I wasn’t in there at the 

time, but, if my count is correct, they had all came out be¬ 
fore he did. 

Q. You say if your count is correct? A. Yes, sir. i 
Q. Do you mean to say by that that you made a count? 
A. Just a spot check of the people that went in. 

Q. When you say spot check, do you mean by that that 
you did count the people? A. Roughly, yes. 

Q. When you say roughly, did you count them, if you 
know, Mr. Brown? A. Well, I wouldn’t say I had a correct 
count. I 

Q. So that you do not know as to whether or not 

94 when you came out there were people still remaining 
in the lavatory? A. I couldn’t be positive, because I 

couldn’t see in there, and I don’t remember the exact count. 
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DIRECT EXAMINATION 
By Mb. McKint^y: 

Q. You are Miss MargareJ Rafferty? A. Yes. 

Q. And where are you employed, Miss Rafferty? A. At 
Lansburgh’s department store. 

Q. And what is your position there? A. I am assistant 
buyer in the coat and suit department. 

Q. Were you employed in that capacity on March 26, 
1948? A. Yes. 

Q. I show you Government Exhibit 2 and ask you whether 
you can identify this exhibit (handing an article to the 
witness). A. Yes. This is our suit. 


95 Q. The suit belongs to whom? A. Lansburgh’s de¬ 
partment store. 

Q. I will ask you whether you are able, from your ex¬ 
amination of the suit, to tell whether it is an article that 
has or has not been sold. A. It has not been sold. 

Q. And how do you tell that it has not been sold? A. It 
has on it a two-part ticket. That is placed on the merchan¬ 
dise when it comes in the store. When the article is closed 
the ticket is tom in half and we keep one part of the ticket, 
for our record that the suit has been sold, and the other 
half of the ticket remains on the suit. 

Q. And what is done with the half of the ticket that is 
kept by the store? A. We keep that for our records. We 
keep a very accurate record on all of our garments from the 
minute they enter the store, and we can tell by the size and 
color and the manufacturer whether it has been sold or 
whether it is still in stock, and we keep the other half 

96 of the ticket for that purpose. 

Q. I will ask you whether you made a check of 
this Government Exhibit No. 2 against your records to see 
whether it had or had not been sold. A. Yes, we did. 

Q„ Do you have your records here with you today? A. 
Yes, I do. 
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Q. Can yon tell ns from yonr records whether that snit 
was or was not sold at that time? A. According to onr 
records, the snit should still be in stock now* 

Q. And after yon made that check did yon make a check 
of yonr stock on hand to see whether that particular shit 
was missing from yonr stock? A. Yes, we did. 

Q. Was the snit missing from yonr stock? A. Yes, it was. 
Q. What is the value of that particular snit? A. It is $55. 
Q. Is that the retail value? A. That was the cost price. 
Q. And what is the retail value of the snit? A. $89.75; * 
Q. Now, where is the department where that snit was 
kept? Where is that department located? A. It is 
97 on the second floor. * 

Q. And in what section of the building? Can yon 
tell ns? A. It is in the comer of the building, on Eighth 
and E. 

i 

• • # # • • • • 

I 

99 Mr. McKinley: If the Court please, I offer in evi¬ 
dence the records that Miss Rafferty has here to show 
that these garments were checked in and checked out. j 
Mr. Hayes: I have no objection. 

The Court: They will be received. 

(The records referred to were received in evidence 
as Government Exhibit 13.) 


100 DIRECT EXAMINATION 

By Mb. McKinley: 

Q. Yonr name is Miss Mary Steele? A. That’s right. 

Q. I will ask yon where yon were employed on March 26, 
1948. A. At Lansbnrgh & Brother. 

Q. And what was yonr position there? A. Buyer of 
blouses and sportswear. 

Q. And where is yonr department located in the store? 
A. On the second floor. j 

Q. And in what section or side of the store? A. It is in 
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the center of the store, directly in front of the main bank 
of elevators. 


101 Q. I show yon Government Exhibit No. 5 and ask 
yon if yon can identify this article (handing an ar¬ 
ticle to the witness). Yes. 

Q. What is it? A. It is a blonse. 

Q. The property of whom? A. Purchased by me for 
Lansburgh. 

Q. Can you tell from checking the article whether it has 
or has not been sold by the store? A. Yes, I can tell yon 
(referring to a paper writing). It has not been sold. 

Q. And how do yon know from your check? A. It has a 
ticket on which is put on when the goods are received in our 
receiving room. When the article is sold this ticket is torn 
in half and half of it remains with the merchandise, in case 
the customer wants to bring it back for refund or for a 
credit. The other half is placed in a stub box in the depart¬ 
ment, and that is recorded as a sale at the end of the day. 

Q. And it is recorded where as a sale? A. In the unit 
control department, which means the books that control 
the stock. 

Q. Do yon keep a record of all blouses that are 

102 received? A. Yes. 

Q. And a record of all blouses that are sold? A. 

Right. 

Q. Can you tell, then, from your records themselves 
whether a blouse should be in stock or should have been 
sold? A. Yes. It is very easy to check. 

Q. Do you have your records with you, please? A. Yes, I 
have. 

Q. What do your records show with reference to that 
blouse? A. This ticket is coded with the style number, the 
manufacturer’s number, which is the number that we give 
to each wholesale house, the department number, the season 
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letter, which is when the blouse was received in stock, the 
size, color, and price. 

Q. This is style 5014. From our records, we received on 
the 16th of February 24 pieces. 22 pieces have been sold. 
There should be 2 blouses in stock, one a white 32 and the 
other one a white 38. 

Upon checking the stock, we find the white 38. The white 
32 would not be there, and there has been no sale for it. 

Q. I will ask you if you will tell us the value of Govern¬ 
ment Exhibit No. 5 that you have there. A. The retail price 
which is on the ticket? 

Q. Let me have both. Tell me the cost price and 
103 the retail. A. The cost price is $4.75. The retail is 
$7.95. 


105 Q. What size are these blouses, by the way? Can 
you tell me that? A. Yes. They are all size 32. j 
Q. All size 32 ? A. That would be equivalent to a 12 or 14 
dress. A person wearing a 12 or 14 dress would wear a 32 
blouse. 


. 106 DIRECT EXAMINATION (resumed) 

| 

By Mr. McKinley: i 

Q. Miss Rafferty, do you know the size of these ladies’ 
suits, Government Exhibits 2 through 4, that you have tes¬ 
tified concerning today? 

Let us take them in order. The first one is the light blue 
suit. That is Government Exhibit No. 2. A. It is a 12. | 

Q. Now, what is the gray striped suit, which is Govern¬ 
ment Exhibit 3 ? A. It is 12 also. 

Q. And what is the size of Government Exhibit No. 4, 
which is the dark blue suit? A. It is 14. ! 
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107 DIRECT EXAMINATION 

By Mr. McKinley: 

Q. Officer, what is your full name? A. Charles T. 
Williams. 

Q. What is your position? A. Detective Sergeant, Met¬ 
ropolitan Police. 

• «•••••••• 

Q. I will ask you whether you had occasion to interview 

the defendant in this case, Mr. Lanauze. A. I did, sir. 

• • •*•*•••• 

Q. I will ask you to tell us briefly just what was said at 
Lansburgh’s department store. Just briefly. A. I don’t 
remember any conversation at Lansburgh’s department 
store. 


108 Q. You went from there to where? A. Police head¬ 
quarters. 

Q. And who was with you when you went there? A. Mr. 
Brown and the defendant. 

Q. And then you say you talked to the defendant after 
you got to police headquarters? A. Yes, sir. 

Q. What was said at that time? What did you say and 
what did he say and what did Mr. Brown say, if anything? 
A. I asked the defendant if it was true that he had this prop¬ 
erty in his custody at the time that Mr. Caranfa and Mr. 
Brown apprehended him, and he said that he did. 

So I asked him if he could explain the possession of it; 
and he said yes, that he had found it in a trash container 
in the men’s rest room on the fourth floor. 

So I asked him if he were on duty at the time; and he 
said no, that he was not, that he had gotten off about 10 
o ’clock. 

I asked him if he had been at the store from 10 o’clock 
until 11 or 11:15, when he was apprehended; and he said no, 
he had left the store and had been to court as a witness and 
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that he had returned to the store to make a purchase for 
his nephew. j 

And I asked him if he had made the purchase; and 
109 he said no, that he had not, that he had gone directly 
to the men’s rest room. 

So I also asked him why he had not used the elevator 
instead of the back staircase at the time that he was found 
with the property; and he said that he felt that if he went 
down on the elevator he might be seen by someone and that 
they would think he was stealing it. 

I asked him how he happened to notice the stuff in the 
trash container; and he said that he washed his hands and 
wiped his hands and went to put the refuse in the container 
and that he noticed the stuff in there. 

I also asked him if it was true that he made the remark 
to Mr. Oaranfa and Mr. Brown at the time they took him 
into custody as to his words, “You’ve got me”; and he said 
yes, that he had made that statement. 

So I asked him why; and he said, well, it was in his mind 
at the time that if he were found with the property that they 
would think he was stealing it. 

So I asked him, if that were true, why he had left the 
stuff in the container and just reported it to one of the store 
officials. He said he didn’t know. He didn’t imagine tkat 
he thought that. 

0 i 

And I think that was just about the extent of the conver¬ 
sation. I may have asked him a few more questions, bbt I 
don’t recall them right now. 


110 Q. Did you at that time go into the room and have 
any conversation with him? A. I doubt it very much. 
I don’t believe I said anything at all to the defendant at 
the store. 


Q. That you did not make any inquiries of him of 


any kind or character? A. I don’t recall any now, 


no. 


Ill 
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Q. What questions did you ask, sir, when you got to the 
general assignment room? That is where you took him, I 
believe? 


112 Q. Did you ask him where he was going with it? 
A. Yes. 

Q. What did he tell you? A. He said he was going to 
return it. 

Q. And return it to whom, sir? A. He didn’t say. 

Q. Did he say he was going to return it to his super¬ 
visor? A. No. He said he was going to return it to the store. 

Q. Who was present at the time that conversation 

113 was had? A. Mr. Brown. 

Q. Did he use the name of Mr. Everdale? A. No. 
I don’t recall it. 

Q. Well, do you deny, sir, that at the time that you asked 
him he told you that he was on his way to return the prop¬ 
erty to Mr. Everdale, who was his supervisor? A. No, sir, 
I don’t deny it. I just don’t recall it. He said he was going 
to return it to the store. 


114 Q. Your recollection is that, with respect to that, 
he told you that he did not use the elevator because 
he told you that if he were to get on the elevator someone 
might get the impression that he was stealing these things ? 
A. That’s correct. 

Q. And that he elected, therefore, to walk down the 
stairs? A. That’s right. 


Q. You say that he told you that when he opened or 
pushed upon the receptacle, with the idea of putting into 
the receptacle the towel that he wiped his hands with, he 
saw what, sir? A. That he saw this package, this package 
of clothing. 

Q. Did he tell you that he saw the end of a bag? A. No, 
I don’t think he used those words. He said that he saw the 
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stuff in there, so I assume that he meant this property. 
That’s what we were discussing. 1 

Q. So in answer to your question as to how he had comfe 
upon it, he told you that he had wiped his hands, had opened 
the receptacle, and had seen the stuff in there? A. 
115 That’s right. 

Q. And that he had then taken the stuff and was 
on his way to turn it into the store? A. That’s what he 
stated, yes. 


Q. And you certainly asked him no questions yourself 
about the happening? A. No. I am positive I didn’t ask 
him anything at all until we got to headquarters. 

• • • • • • • • • ! • 

| 

i 

116 MARY STEELE j 

was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follow J s: 

DIRECT EXAMINATION (Resumed) J 

By Mr. McKinley: 

Q. Do you have your store records with you which relate 
to the blouses that you have testified about today? A. Yes, 
I have. 

Mr. McKinley: If the Court please, the Government 
offers these records in evidence as Government Exhibit 
No. 14. 

Mr. Hayes: I have no objection. 

The Court': They will be received. 

(Records referred to were received in evidence as 
Government Exhibit 14.) 


Mr. McKinley: The Government rests, if the Court 
please. 

Mr. Hayes: May I be heard out of the presence of the 
jury for just a minute? 


i 
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The Court: Do you want to come to the bench or have 
the jury retire? 

Mr. Hayes: Whatever Your Honor desires. 

The Court: Well, the jury will retire. 

(The jury left the courtroom.) 

MOTION FOR DIRECTED VERDICT OF ACQUITTAL 
Mr. Hayes: If Your Honor pleases, my purpose is 
117 to ask Your Honor at this time to direct a verdict on 
the ground that there has been no such asportation 
of the property here involved as would justify a verdict of 
guilty even as it now stands, the testimony all tending to 
show that at the time when Lanauze was apprehended he 
was still in Lansburgh’s store, and that his statement there 
made, or part of the statement, at least from the Govern¬ 
ment’s point of view, was to the effect that he was on his 
way to run those things in to the proper authorities. 

Now, I submit, if Your Honor pleases, that the apprehen¬ 
sion of him while he was there in the store, while still in the 
confines of Lansburgh’s store, to whom the property ad¬ 
mittedly belongs—there has never been any suggestion he 
made the statement that it was his property, the sugges¬ 
tion, rather, being that he found the things there and he 
was on his way to return them—it seems to me that there 
was not an asportation that was necessary in order for the 
Government to maintain itself. 

The Court: The motion is denied. 

Mr. Hayes: Your Honor will allow me an exception? 

The Court: Certainly. 


118 Thereupon— 

JOSE ANTONIO LANAUZE, 

the defendant, was called as a witness and, being first duly 
sworn, the following occurred: 

Mr. Hayes: If Your Honor pleases, I had forgotten there 
are two character witnesses who have been good enough to 
come here and be here for the entire day. 
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By Mr. Hayes: 

Give us your full name. A. Waldo Emerson Webb. 
Q. Wbat is the nature of your employment, Mr. Webb? 
A. I am a public school teacher in the District of Columbia. 


120 Q. What is his reputation? A. He has a good repu¬ 
tation. 

,_ i 

Q. For truth and veracity? A. For truth and veracity. 
Q. And for honesty, too? A. And for honesty. 


Q. Your name is George Jefferson, I believe? A. That 
is right. 

Q. You are a member of this Bar, Mr. Jefferson? A. I 
am. 


Q. And have been for how long a time? A. I think 
121 it is 19 years, sir. 

Q. Do you know Mr. Lanauze? A. I do. 

Q. For how long a time have you known him, Mr. Jeffer¬ 
son? A. I think it is either 17 or 18 years. 

Q. I believe you have been a neighbor of his ? A. I lived 
in the immediate neighborhood therefor about 16 years 
of that period. 

Q. And do you know other people in that neighborhood 
who know this defendant? A. I do. 

Q. Mr. Jefferson, what is his reputation for truth and 
veracity and for honesty and integrity? A. Good. 


122 DIRECT EXAMINATION 

By Mb. Hayes: 

Q. Give us your full name. A. Jose Antonio Lanauze. 
Q. How old are you, sir? A. Twenty-four years old. 
Q. Are you married or single ? A. Married, sir. 

Q. Are you presently employed? A. Yes, sir. 

Q. And where, sir? A. Alcove Amusement Company. 
Q. Are you also in school? A. Yes, sir. 
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Q. What school? A. Terrell Law School. 

Q. What year? A. I have just completed the second one, 
sir. 

Q. You have been employed at Lansburgh’s store, or you 
were prior to the time of this occurrence, were you, sir? 
A. I was. 

Q. For how long a time had you been employed there, 
Mr. Lanauze? A. I think, to be specific, I was employed 
there beginning eleventh month, 21st day, until this inci¬ 
dent happened. 

123 Q. Since November 21st; is that correct? A. Yes, 
sir. 

Q. Where were you assigned when you were first em¬ 
ployed? A. I was assigned to the offices on the fourth floor 
in the Busch Building. 

Q. There has been testimony here, sir, with respect to 
a lavatory. There is a lavatory on that floor? A. Which 
included that lavatory. 

Q. And that included that lavatory? A. Yes, sir. 

Q. Was it part of your duties to look after that lavatory? 
A. Yes, sir. 

Q. There came a time when your duties were changed? 
A. Yes, sir. I requested Mr. Everdale to change my duties, 
and he assigned me to the utility crew, which they call the 
mop crew. 

Q. Your hours of employment? A. They were officially 
to begin at 6 o’clock and end at 10 o’clock. 

Q. Did you have any conversation with Mr. Everdale at 
any time with respect to those hours? A. Yes, sir. I re¬ 
quested Mr. Everdale’s permission to come in earlier in 
order that I might make the extra time. 

124 Q. Did he indicate to you that that was agreeable ? 
A. He indicated so to that extent. 

Q. Directing your attention to the 26th day of March, 
did you on that day have occasion to leave earlier than 
usual? A. I did, sir. 



Q. And did yon get permission for the doing of that? A. 
I did, sir. 

Q. From whom did yon get that permission? A. Mr. 
Everdale. | 

Q. What was the reason for yonr getting the excuse, 
sir? A. I was to appear as a witness for the Government 
in a case in Police Conrt. 

Q. Bid yon indicate that to Mr. Everdale as yonr reason 
for it? A. I did, sir. 

Q. On that day did yon return to the store? A. I did, sir. 

Q. At what time, approximately? A. I should say it was 
approximately 11:15. 

Q. And what, sir, did yon do upon returning to the store? 
A. I took the E Street elevator to the fourth floor, and then 
I proceeded from the elevators to the infants department 
—not infant’s, no, but children’s department. |The 
125 child is three years old. He wears four year old 
clothes. 

Q. Yon speak of a child. Did yon go there for an ex¬ 
press purpose ? Yon started there ? A. Yes, sir, I did. 

Q. What was the purpose of yonr going? A. I wanted 
to buy something for my nephew as an Easter present. 

Q. How old is the child? A. Three. 

Q. And the place for yon to go in the Lansbnrgh Store 
would be on that floor, sir? A. Yes, sir, it would be on the 
fourth floor. 

Q. While I am thinking of it, Mr. Lanauze, have yon 
ever been made to know of any rule that required yon as an 
employee to use any particular stairway or any particular 
elevators if you came back into the store for the purpose 
of making purchases ? A. It has never been brought to my 
attention, no sir. 

Q. So that on that day you had no knowledge of any re¬ 
quirement of the store or any rule of the store that required 
you to be confined to any particular way of moving around 
in the store when you came back? A. No, sir. 

Q. And no one had ever told you that? A. No, sir. 
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126 Q. Now, on this occasion when you came back to 
the store, sir, will you outline to us exactly what you 

did? A. When I came back to the store I took the E Street 
elevators directly to the fourth floor. It was extremely 
crowded, so it took me some time to get to the fourth floor, 
because I had to wait for two or three elevators coming 
from the basement. 

After such time I got off the elevator on the fourth floor 
and went directly to the baby department. Well, I looked 
at a few garments, and I picked one that I thought I was 
going to like. When I picked it up I reached for my wallet 
and didn’t have it, so I put the article back down and 
went to go to the offices to ask whether or not I could be 
put on the weekend passes, when I could charge up to, I 
think it was, one-third, so I could put on—they could de¬ 
duct it from my salary and I could save myself coming 
back; but when I went to the office I said, “Maybe my wife 
would like to come with me and decide on this,” so I con¬ 
tinued through the offices to use the facilities at the lavatory. 
• • •••••••• 

127 Q. After having used the facilities, what did you 
do, sir? A. I washed my hands with the facilities 

there and wiped my hands on the towel. 

Q. Then what, sir? A. Then I placed the towels in the 
trash can in this manner, if I could show you. 

Q. Will you come down and demonstrate to the ladies and 
gentlemen of the jury? A. This is the window here (in¬ 
dicating). 

The Court: Speak a little louder so I can hear you. 

The Witness: There is a window here, a fairly large 
window, and I washed my hands here while looking out of 
the window, and then I pushed my hand this way (indicat¬ 
ing) and in so doing I saw the top of these bags, and one of 
the edge of the coathangers was sticking up, so I did this. 
I opened it up and I pulled the bag out, and when I pulled 
one bag out I saw there was another bag, so I reached in 
and pulled the other bag out. 
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i 


By Mr. Hayes: j 

Q. With respect to the opening of that in the manner in 
which you just did, a part of your duties had beeh to 
128 take care of this type of receptacle? A. This par¬ 
ticular receptacle. 

Q. That very receptacle, so that you knew about how it 
opened and the like? A. Yes. 

Q. When you did what you indicated, what did you then 
do? | 

The Court: Resume the stand. 

i 

• A. Then I put one in each arm and walked on out with 
them. 

By Mr. Hayes: j 

Q. When you started out of the door what was yotp: in¬ 
tention? A. My intention was to take them down to Mr. 
Everdale. 


Q. What course did you take? Where did you go, sir? 

A. Ho you want me to show you? 

Q. Yes, if you will show from the chart. 

First of all, does the chart show it correctly? I under¬ 
stand that this would be the bank of elevators on the fourth 
floor, and the lavatory is here (indicating). There is an 
indication of some steps there, and here is a beauty salon, 
here is the boys’ department, and the stairs. All right, 
sir. A. When I came out of the lavatory I came down these 
steps, and there was a crowd of people here, so I thought 
best not for me to stand with these packages in my 
129 hand, so I walked directly across to the door, because 
I knew these steps led down to the first floor. When 
I walked in there, as soon as I put my shoulder to the door 
to push through the door, then the detectives grabbed me 
in back of my pants like this (indicating). 

_ _ i 

Q. What was at that time said to you? A. The first thing 
I said, before they said anything, I turned to see who it was. 

I said, “Why do you grab me? I ain’t done nothing.” 
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Q. You know Mr. Caranfa and Mr. Brown? A. Oh, I 
know them very well. 

Q. You knew them both as officers at the store ? A. Yes. 
Q. You said, “Why grab me? I ain’t done nothing”? 
A. They said, “We’ve got you.” 

I said, “I ain’t done nothing. I am taking this down to 
Mr. Everdale.” 

Then he grabbed me real hard. 

I said, “You don’t have to grab me that way.” 

He said, “We will grab you any way we want.” 

I said, “If you had waited five minutes you would have 
seen I was to have taken them down.” 

He said, “Yeah, yeah.” 

I said, “No use speaking to you. Let me speak to Mr. 
Everdale. I know he will understand.” 

130 He said, “You ain’t going to see nobody.” 

Q. Who was it that made that statement? A. Mr. 
Brown, the one with the light suit on, and after that Mr. 
Caranfa left—Mr. Caranfa remained in the thing, and I 
don’t remember the exact words, but his trend of conversa¬ 
tion went to the extent that he said, “You can make it easier 
on yourself if you turn this other stuff that you stole in.” 

I said, “I never stole anything and I haven’t stole any¬ 
thing now. If you had waited five minutes I would have told 
you before I was going to bring them down to Mr. 
Everdale.” 

He said no. He kept on the same trend of conversation. 
I said, “There’s no use talking to you.” 

I again pleaded with him, “Let me speak to Mr. Ever¬ 
dale.” 

He said no, and then, for some reason or another, Mr. 
Everdale was never shown in to see me. 

Q. You never did see Mr. Everdale at that time and had 
no conversation with him on that occasion? A. No, sir. 
They denied me to see him. 



41 


131 Q. With respect to the question of sizes, do you 
happen to know what size your wife wears? A. Yes, 
sir. j 

Q. What size blouse does she wear? A. 36. 

Q. And what size dress does she wear? A. 16 is her dress. 
Sometimes she can get on a 14, if they are awfully large, 
because— I 


132 Q. Did he take any information from you at the 
store? A. No. He wasn’t asking me. In fact, he told 

me to keep quiet when I went to tell him my name. He asked 
Mr. Caranfa what was my name, and I went to tell him, be¬ 
cause of the difficulty that a person has of pronouncing, and 
he said he hadn’t asked me; so I just kept quiet. 

Q. When your name was spoken one of the officers 

133 mispronounced your name and you tried to correct 
it and were told to keep quiet? A. That’s right. : 

Q. And you did keep quiet? A. Yes, sir. 

Q. And no questions were asked of you at that time by 
Mr. Williams as to what had occurred, or anything of that 
kind? A. No, sir. 

Q. You were then taken to headquarters ? A. Yes, I was 
taken to the building across the street. 

Q. Did Mr. Williams then make inquiry of you? A. Yes. 
Mr. Williams, Mr. Brown, and I went into a small room, 
where all the detectives have their offices there, and at that 
time Mr. Williams said to me, in so many words, that I 
should be smart. j 

He said, “You are a law student and all that. You should 
be smart.” 

And I said, “Smart, how?” 

And he said, “It isn’t necessary for us to go into all 
this.” He said, “You know you took it.” 

I said, “I don’t know anything,” and at that time I told 
him what I previously told the other detectives, that if the 
detectives had waited five minutes, all this would be un¬ 
necessary, but no. I also told him that I was taking it to 
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Mr. Everdale. He was very nice to me about it. 

134 There was nothing he could do about it, I suppose. 

Q. Did he ask you as to where you had gotten the 
things, from ? A. Yes, sir. I told him that I had gotten them 
from the trash can, that I had seen this bag sticking up 
with this coat hanger in, and I reached in the bag, pulled 
it out. When I pulled it out I saw the other. 

Q. You told him you were on your way to deliver it to 
Mr. Everdale? A. Yes, sir. 

Q. Now, I ask you the specific question, sir: Did you have 
anything to do with the depositing of those articles in that 
trash can? A. No, sir. I know nothing of it. 

Q. Had you seen any of the articles prior to the time 
that you were taken downstairs in the room of these offi¬ 
cers ? A. I had only seen the coathanger sticking out of the 
bag. The other articles I didn’t see until they opened the 
bags down there in that office. 

Q. There has been some testimony about the second floor. 
Had you been on the second floor of that building? A. I had 
never been there. 

Q. Around the section where they say these blouses and 
these suits came from? A. No. I only went there once 
with my mother-in-law to buy a coat for my sister. 

135 That’s the only time I had been there. 

Q. On this particular day had you been there at 
all? A. Oh, no, sir. 


CROSS EXAMINATION 
By Mr. McKinley: 


137 Mr. Hayes: Will you allow me to interrupt just a 

minute? Judge Scott has been good enough to come 
here as a character witness, and His Honor indicated that 
he would let me put him on, if you will allow an inter¬ 
ruption? 

Mr. McKinley: I will be glad to. 

• ••••••••• 
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138 DIRECT EXAMINATION 

| 

By Mr. Hayes: j 

Q. Yon are Judge Armond W. Scott? A. Yes, sir. 

Q. A Judge of the Municipal Court of the District of 
Columbia ? A. Yes, sir. 

Q. And you have been for how long a time, Judge? A. 
Thirteen years. 

Q. Prior to that time you were a practicing member of 
the Bar for how long? A. About 35. 

Q. You know Mr. Lanauze, this defendant, do you? A. He 
has lived immediately across from me for about six or seven 
years. I know him and see him almost daily. 

Q. Do you know other people in the community who know 
him. Judge? A. Yes, sir. 

Q. What is his reputation for honesty, truth, land 
veracity ? A. He is also a student in the law school of which 
I am president. He is a second year law student. 

Q. You also know his father, I believe? A. I Ijnow 

139 his father. ! 

Q. His father is what, sir? A. I think he is pro¬ 
fessor of Spanish in the high school, as I understand, sir. 

Q. Now, what is this young man’s reputation for truth 
and veracity, for honesty and integrity? A. Very good, as 
far as I understood, sir. 

Mr. McKinley: No questions. 


JOSE ANTONIO LANAUZE 
resumed the witness stand and testified further as follows: 

CROSS EXAMINATION (Resumed) j 
By Mr. McKinley: 

Q. Then you went upstairs to the toilet on the fourth 
floor at about 7:30 a.m.? A. I couldn’t tell you the approx¬ 
imate time. All I know is it was after I had been working 
for some time and before I got off. I couldn’t say 7:30. 
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It was either between 7:30 and 8. It was around that time. 
That’s the best I can say. 


140 Q. Do you know where the men’s lavatory in the 
basement is? A. I know of one down there. I have 
never used it 

Q. You have never used it? A. No, sir. 

Q. Isn’t it a fact that you were told that the boys on the 
first floor were to use that men’s lavatory down there and 
not to go on other floors to use the lavatories ? A. I have no 
recollection of that fact whatsoever, sir. 


141 Q. Isn’t it a fact that you told the officers that you 
knew that there was a rule there that employees were 

supposed to confine their activities to the floor on which they 
were employed? A. I didn’t know of any such regulation. 
Q. And you did not tell the officers that? A. No, sir. 

Q. Now, the reason that you went to the lavatory on the 
fourth floor was what? A. Nature called and I went 
Q. I mean, why did you go away up to the fourth floor 
rather than use the one in the basement? A. Well, it was 
unkept It is hard for me to tell you, but I just don’t go to 
places that are unkept to attend to my wants outside. 

Q. You say you had never been to that toilet? A. No, sir, 
I had never been. 

Q. But you just heard that it was unkept? A. Yes, sir. 
Q. That is the reason you did not go down there? A. 
That’s right. 

Q. There are toilets on the second and third floors? A. 
Not as I know of. There may be. Not as I know of. I never 
worked on those floors; never had any occasion to go 

142 there. 


Q. you remember you asked him at that time whether 
he had dumped the trash cans in the toilet? A. No, sir. 
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Q. Would you say you did not say any such thing? A. 
Sir? . -j 

Q. Is it your testimony that you did not say any such 
thing? A. I didn’t ask him about whether or not he tad 
emptied his trash can in the toilet, because I could have 
looked there for myself. 


143 Q. Where did you go then? A. I went back to the 
first floor. ! 

Q. Went back to work at that time? A. Yes, sir. I was 
gone about 15 minutes, I suppose—something like that. 

Q. Did you return to the toilet after that and before the 
store opened? In other words, did you return to that toilet 
between the time that you have just testified that you left 
and the time that the store opened? A. No, sir. 


145 Q. Now, isn’t it a fact that when you got off the 
elevator here you stopped there a minute and looked 

to your right and looked to your left before you proceeded 
on down in this direction (indicating)? Isn’t that true? 
A. When I got off, due to the crowd there—I am not going 
to say whether I looked to the left or looked to the right, 
but I know that I had to sort of hesitate in order for nbt all 
of us to get off that narrow space getting off that elevator. 

Q. Then you proceeded down in this direction (indicat¬ 
ing) ? A. Yes, sir. 

Q. You did not see the officers in the places they were 
stationed at that time, did you? A. I didn’t look to see 
them. 

Q. Then you went down to the infant’s department, and 
when you got down to the infant’s department did a 

146 clerk actually wait on you or did you discover that 
you did not have the money on you before they waited 

on you? A. They were very busy. I saw a lot of people 
waiting on themselves. You are supposed to take it to the 


L 
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clerk, and when I picked it up I went to get my wallet, and 
it wasn’t in my pocket. 

Q. You had not talked to the clerk yet? A. No, sir. 

Q. You say you went back. Isn’t it a fact that you then 
went into this Busch Building section? A. Yes, sir. That’s 
where the offices are. 

Q. You went on through this building (indicating) ? A. 
Ultimately, yes. I did hesitate before I finished my jour¬ 
ney through, because I was going to talk to the lady in Mrs. 
Pratt’s office, I think it is. I am not quite sure, but I was 
going to talk to her about giving me a weekend pass in order 
to enable me to make a purchase and facilitate my not com¬ 
ing back. 

Q. Did you talk to her? A. No, because I decided my 
wife ought to look at it. 

Q. This route goes through the building and comes back 
through here (indicating) ? A. I can show you. 

Q. All right. Come here and show me. A. This is a sort 
of hallway here back here, and Mrs. Pratt’s office is 

147 over here, Mr. Donaldson, and a sort of place here 
where they question applications for employment— 

Mr. Hayes: Stand around so the jury can hear. 

The witness: After leaving here, I decided to come over 
to talk to the lady in Miss Pratt’s office, so I came up these 
steps—there’s about four steps, I think—and stopped right 
here in front. Somebody was in there talking to her, as I 
stated. I decided to go on, and I left here and was going out 
here and went into the toilet (indicating). 

• ••••••••• 

Q» How long were you in the toilet ? A. I guess about 15 
minutes. 

#••••*•••• 

148 Q. Then is when you looked down in there and you 
saw a coat hanger and a package? A. Yes. The end 

of the coat hanger was sticking out. 

• ••••••••• 
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149 Q. Did they look like these ? A. Same type. 

i 

Q. Were paper towels scattered around on top of this 
merchandise that was in there ? A. There was a lot of paper 
towels in there. 

Q. A lot of paper towels in there? A. Yes. 

Q. Could you see anything except the top of the 

150 coat hanger? A. Yes. I saw the end of a bag. 

Q. End of a bag? A. Yes. I had better you the bag. 
Q. Yes. Here is a bag (indicating). A. It was sort of 
like this (indicating), and paper towels were all over here, 
and I could see that this was sticking out of the bag. 

Q. How much of this could you see? A. Just about this 
(indicating); just a couple of inches or so. 

Q. A couple of inches of the hanger was sticking out of 
the bag? A. Yes. 

Q. Then what did you do ? A. That was when I saw, when 
I pushed the can back to drop my towel in. Then I opened 
the car up and pulled the bag up. First I pulled on the 
hanger. I guess that’s the reason the bag is tom, because 
it ripped. Then as it ripped I saw clothes in there. I think 
it was a blouse. It was white. So I pulled the whole bag up. 
So when I did, I saw the other bag, so when I did I pulled 
the other bag up, put them in my arms, and walked out. 

• • • • • • • • • | • 

151 Q. And there is an elevator here (indicating), in 
this approximate position, with some staircase run¬ 
ning around it that leads down to Mr. Everdale’s office? 
Isn’t that a fact? A. Since this incident I have been told 
that it leads down there. I have never walked down. I 
couldn’t tell you. 

Q. You have never used that elevator? A. I have never 
used that elevator, no, sir, and I have never used those 
stairs. 

I 

Q. There are two elevators, one large freight and 

152 one small freight? A. All I know is the little one. 
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Q. You have never used that elevator or the stairs? 
A. No. I have used the big elevator in the front of the Busch 
Building. 


Q. You have seen the small elevator here with the steps 
running around it (indicating)? A. Yes, I have seen the 
steps. 

Q. You say that you did not know that that eleva- 
153 tor ran down to the first floor? A. I understood that 
elevator did, yes, sir. 

Q. Bid you ever use the elevator to go down? A. No sir, 
I have never used the elevator. 

Q. You never used the steps that are around the elevator? 
A. I never used the steps. - 

Q. Didn’t you know that the steps led down to Mr. Ever- 
dale’s office? A. Having never walked and never taken the 
elevator there, I wouldn’t be able to say. 

Q. Why is it that you did not go down these stair steps 
or the small elevator that was a direct route to Mr. Ever- 
dale’s office? A. Never thought of it. 

Q. Why isn’t it that you did not go down the public eleva¬ 
tors that are close to the toilet? A. It was so crowded that 
it took me a long time to get up, and I didn’t want to stand 
on that floor with that stuff in my hand. 

Q. Why? A. I guess it shows why I was afraid. When I 
tried to take it down the other way people grabbed me and 
claimed I was stealing when I didn’t. 


154 Q. Isn’t it a fact that these steps here go directly 
down to the street, so that you do not have to go down 
to the store to get to the street? A. Oh, it is possible to go 
directly to the street without going in the main store, yes, 
sir. 

Q. You had walked through the beauty shop and through 
the boys’ shop and to the elevator when the officers stopped 
you? A. I had just pushed the door to the stairway. 
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Q. Isn’t it a fact that you told the officers at that time, 
“You’ve got me”! A. No, sir. 

155 Q. You deny that! A. I deny that emphatically, j 
Q. Now, if yon were afraid that yon would be seen 
with the packages and be suspected of taking them, I will 
ask you why it is, when you saw the merchandise here in the 
container, you did not merely report the matter as Mr. 
Fisher did! Why didn’t you do that! A. Well, the reason 
I didn’t do that is because at one time I was where an acci¬ 
dent had occurred, and I went to the telephone to call up 
and by the time I got there the accident was over, and the 
police looked at me like I was a fool; so I thought I would 
carry this down and it would make a nice impression with 
Mr. Everdale, plus it would be doing right. 


Q. Just one thing, Mr. Lanauze. Mr. McKinley asked you 
as to whether or not the steps which you took would lead you 
to the outside, and I think you indicated that they would. 
They also would lead to the inside, wouldn’t they, sir, so 
that you could have gone, by coming down the steps, to Mr. 
Everdale’s office! A. Yes sir. You had to pass the inside 
door before you get to the outside door that led to the lobby, 
and then you have to go into the lobby. Then you have to go 
outside. 

156 Q. The steps themselves ended on the inside and 
were the direct way to Mr. Everdale’s office; is that 
correct, sir! A. Yes, sir. j 

RECROSS EXAMINATION 

By Mr. McKinley: j 

Q. The steps that end down here end, do they not, in a 
lobby in very much this location (indicating)! You go back 
to the door, back to Mr. Everdale’s office, or you can go to 
the street! A. I deny that. I will show you how it is, if you 
wish. 

_ _ I 

Q. Yes. Come down here and show me. A. These are the 
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steps. Tins is the doorway leading into the store. These are 
the steps that lead to the basement. Here you have a door¬ 
way that leads into the lobby, which eventually could go this 
way, or you could go this way to the store, depending on 
how you felt about it (indicating). 

Q. The steps lead to this lobby or lead out to the store? 
A. That’s right. 

Q. And the lobby leads to the street or to the store? A. 
Yes. 


157 Q. I will ask you why it is that you went and took 
the packages through the public store, on over here to 
this elevator stairway that leads to the lobby on the outside, 
instead of taking it back here through the employees’ sec¬ 
tion and on down either to this elevator or to this freight 
elevator that you know about (indicating) if you were con¬ 
cerned about putting yourself in a position where it might 
appear that you were trying to get off with the packages ? 
Why did you do that? A. Well, to explain that, I could walk 
over there and down those steps and be in Mr. Everdale’s 
office by the time anyone could get one of those elevators and 
pick them up. I have done so. 

Q. You never used the steps, you say? A. No. I didn’t 
know whether they were blocked at the second or third floor. 
I didn’t know. 


158 By The Court: 

Q. Mr. Lanauze, will you take this piece of paper 
and consider that a paper towel and demonstrate how you 
placed that in the trash receptacle (handing a paper to the 
witness)? A. The basins are here (indicating). You pull 
the towel here, and as I was wiping my hands, they don’t 
absorb very well, so you have to wipe like this (indicating). 
I was looking out the window, and then I did like this (indi¬ 
cating). That was slow motion. And then I saw a glass 
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hanger and I pulled the top to see what it was, and so I 
pulled it up. 

Q. Resume the stand. 

So as you put the towel, crumpled, in the receptacle you 
saw this shiny object which you identified as a coat hanger? 
A. After I pulled it out, yes, sir. 

Q. And then you investigated and pulled the two begs 
out? A. I pulled one bag first. That lifted the other bag. 
When I pulled the coat hanger it ripped the bag and opened 
it where I could see this whiteness that looked like cloth, and 
so I reached down there and pulled the whole bag up, and 
when I pulled that bag up I saw this other bag that was 
completely full, very round, so I pulled that one out. j 

Q. Did you look in either of these bags? A. I looked in 
the one that had the coat hanger sticking out and a 
159 couple of blouses in it. j 

Q. Is that all it had in it? A. I don’t know. I didn’t 
look all the way. j 

Q. And you did not look in the other at all? A. All I did 
was look at the top of it and saw the blue material. 

Q. You did not examine it further? A. No, sir. 

Q. You just put it in your arms? A. I put it in both my 
arms and walked out. 


The Court: Is there any rebuttal? 

Mr. McKinley: Will the Court indulge me just one 
minute? 

The Court: It is about time to adjourn for the day, so I 
will give you an opportunity to confer and see if you have 
any rebuttal tomorrow morning. 

• • • • # • • • • • 

i 

Mr. Hayes: I want to renew the motion, if Your Honor 
pleases. 


The Court: It will be considered as made at this 


160 
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time, and then, if you want to be very safe, you can make 
it tomorrow. 


161 Thursday, June 10,1948. 

The above-entitled matter was resumed before 
Associate Justice David A. Pine and a jury at 10 a.m. 


162 JOSE ANTONIO LANAUZE, 

the defendant, was recalled as a witness and testified 
further as follows: 


163 FURTHER RECROSS EXAMINATION 
By Mr. McKinley: 

• ••••••• •• 

164 Q. You stated on direct examination that you in¬ 
tended to go to an office here in the Busch Building 

to get a weekend pass but then changed your mind. I will 
ask you if it is not a fact that you knew that in order to get 
a weekend pass it was necessary, first, for you to see and 
get the permission of your supervisor, of your employer, 
before you could make application here at this office for a 
weekend pass? Is that not a fact? A. No, sir. 

Q. Isn’t it a fact that you had already obtained a week¬ 
end pass on a previous occasion? A. No, sir. 

Q. You stated that you did not know of any store rule 
saying that employees would use toilet facilities in the base¬ 
ment rather than other toilets. I will ask you if it is not a 
fact that at the time you were given your employment down 
there you were furnished a book known as “Know Your 
Store, Service Employees, Lansburgh’s” at the time of 
your employment, which set out that rule? Isn’t it a fact 
that you were furnished a copy of this book? A. I didn’t 
read it, sir. 

Q. You were furnished a copy of the book, were you not? 
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A. Yes, sir. 

165 HORACE E. CARANFA 

i 

was called as a witness in rebuttal and, having been 
previously duly sworn, was examined and testified as 
follows: | 

DIRECT EXAMINATION j 

By Mr. McKinley: 

166 Q. Mr. Caranfa, yon heard the defendant testify 
yesterday that when he found the bags in the trash 

receptacle, in pulling them out he tore one of the paper 
bags? Yon heard him testify that yesterday? A. I did, sir. 

Q. I will ask you whether either one of the paper bags 
was torn at the time you placed the defendant under arrest 
and found the bags in his possession? A. I did not, sir— 
they were not torn. 

Q. I will ask you if you know when this bag (indicating) 
was torn? A. Yes, sir. 

Q. Will you tell us, briefly, the date and the occasion? A. 
On the day following March 26 I appeared in Police Court 
before Mr. Justice McMahon with Officer Williams. Officer 
Williams had custody of the evidence, and it was still con¬ 
tained in the two paper bags they had been in at the time 
Mr. Lanauze was apprehended. It was a rainy day, and 
when Officer Williams came into court one of the bags was 
wet, and while in Judge McMahon’s court, in handling the 
bag—I was sitting near Officer Williams—one of the bags 
burst open. 


167 CROSS EXAMINATION 

By Mr. Hayes: 

Q. Mr. Caranfa, you indicate to Mr. McKinley that one 
of these bags was tom in the manner in which you have 
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indicated. Was the other bag torn? A. No. sir. I did 
168 not see the other bag torn. 

Q. This is the other bag (indicating). You say this 
one was not torn? A. Not that I saw. 

• ••••••• • • 


CHARLES T. WILLIAMS 

was recalled as a witness in rebuttal and, having been pre¬ 
viously duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. McKinley: 

Q. Officer Williams, you have already testified and been 
sworn. Did you hear the defendant yesterday testify that 
when he took the two bags of merchandise from the waste 
box container he tore one of the bags at that time ? A. I 
did, sir. 

169 Q. I will ask you when you first had an opportunity 
to see these bags after the defendant was arrested? 
A. The first opportunity I had to see them? 

Q. Yes. A. Was when I took him into custody at Lans- 
burgh’s. 

Q. I will ask you whether the bags were torn at that time? 
A. No, sir, they were not. 

Q. Do you know when or how one of the bags happened 
to become tom? A. Yes, sir. 

Q.. Will you tell us the occasion and the circumstances, 
briefly? A. Well, at the time of the preliminary hearing it 
was pouring down rain when I carried the bags over to 
court, and as a result they became saturated and they burst 
open in court. 

Q. I will ask you whether the bags were torn when you 
started from police headquarters to court with the bags? 




CROSS EXAMINATION 


By Mr. Hayes: 

Q. Did they both burst open, Officer Williams, as a result 
of that saturation? A. No; just one, I believe. 

170 Q. Is this the condition, sir, in which it burst at the 
time (indicating)? A. Possibly it is. I didn’t pay 
much attention, Mr. Hayes. All I know is I had all the 
clothes come out in my arms. 

Q. You say possibly did, sir. It has been in your custody. 
Is this in the condition by which it burst by reason of being 
wet at that time ? A. It evidently is. 

Q. You say it evidently is? A. Yes. Well, in subsequent 
handling, that bag was handled since I handled it. It may 
have been torn more. 

Q. I am asking you what is the situation. Is it tom more 
or is this the condition in which it was at that time ? A. I can¬ 
not say, Your Honor. 

Q. You can give us no help in that respect? A. No, I can¬ 
not. 

i 

• • • • • • •• • i 


CHARLES BROWN 

•i 

was recalled as a witness in rebuttal and, having been 
previously duly sworn, was examined and testified as 
follows: 


171 DIRECT EXAMINATION 

By Mr. McKinley: 

Q. Officer Brown, you heard the defendant yesterday tes¬ 
tify that he tore one of these bags when he was taking it 
from the trash receptacle? A. Yes, sir. j 

Q. I will ask you whether one of the bags were tom wh*m 
you recovered them from the defendant. A. No, sir. j 
Q. Do you know whether the bag was subsequently tom? 
A. Yes, sir. 

Q. Will you tell us where ? Will you tell us when and the 
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circumstances, briefly? A. On the morning of the prelim¬ 
inary hearing Officer Williams carried them into Court. It 
was raining and they were handled several times in Judge 
McMahon’s court, and that’s when they were tom. 


CROSS EXAMINATION 
By Mr. Hayes: 


172 Q. When was it tom? A. When they were—He 
picked it up off the bench and had them in his—the 
two bags together. Pushed the two of them together. That’s 
when they were tom. 

Q. Not while he was testifying? A. No, sir. 


174 EDWARD W. CONTEE 

was called as a witness in rebuttal and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. McKinley: 

Q. What is your full name, please? A. Edward W. 
Contee. 

Q. What is your employment, Mr. Contee? A. I am the 
head porter, Lansburgh’s store. 

Q. I will ask yon whether you know the defendant in this 
case, Mr. Lanauze? A. Mr. Lanauze ? 

Q. Yes. Do you know Mr. Lanauze ? A. I know him only 
working at the store. 


175 Q. Just what you told him. A. Oh, I told him the 
only rest room that they could use was in the down¬ 
stairs store. 

Q. And did you show him the rest room? A. I showed 
him. 






w 
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Q. And have you seen him in that rest room? A. I have ' 
seen him in there from time to time. 

Q. On different occasions? A. Different occasions. 

Q. As of March 26 what was the condition of that rest 
room? What it in good condition or was it in dirty con¬ 
dition? A. March 26 it had been newly repainted. 

Q. What was the condition of the equipment in the wash 
room as of that time ? A. They had new commodes and new 
lighting facilities and towel racks in there. 


176 Q. What would you tell him with respect to the 
employee confining his activities to the floor on which 

he was employed? A. His activities on the floor—he is not 
to leave his floor. 

Q. Did you tell him that? A. I told him he is hot 

177 to leave his floor in working hours. He is not to leave 
his floor where he is working in working hours at all. 

Q. You explained that to him ? A. I explained that to him 
at first. 

i 

• • • • « • •• 

i 

Q. I will ask you if you know where the service elevator 
is located in the Busch Building. j 

Will you step down here, so I can be sure you understand 
this diagram? Step down here. j 

I will explain that this is a very rough sketch of the store. 
This is the E Street side, which is north, this is the Eighth 
Street side, which is west, this is the Seventh Street side 
over here, and this would be the D Street side down here. 
This is the fourth floor. There is a public elevator in that 
location, and here is the beauty shop section. Here is the 
boys’ shop and down here is the infant’s wear shop. Over 
here is the Busch Building section. There is a toilet located 
there. There is an elevator there, with some steps going 
down to the elevator, a freight elevator in the Busch Build¬ 
ing, and there is a larger store elevator here (in- 

178 dicating). 


i 
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Do you understand the setup there? A. Yes, sir. 

Q. Do you know the location of this elevator here (indi¬ 
cating), this freight elevator, with the steps coming around 
it? A. The location is right in front of the fourth floor pay¬ 
roll office. 

Q. I will ask you whether you have ever seen the defend¬ 
ant use this small freight elevator here in the Busch Build¬ 
ing section. A. Well, from time to time he have to use that— 

Q. Have you ever seen him use it? A. I have seen him 
bringing his trash down on the elevator. 

Q. You have seen him bringing his trash down on the 
elevator? A. Yes, sir. 

Q. Was that during the time that he was employed on the 
fourth floor? A. That’s right. 

Q.. You have seen him do that on different occasions ? A. 
Different occasions. 

Q. I will ask you whether you have ever seen the defend¬ 
ant on the second floor of Lansburgh’s store on more 
179 than one occasion? A. Well, I have seen him on there. 

I went to look for him on this fourth floor and I found 
him going through the second floor. 

Q. And about how long ago was that, approximately? 
A. Oh, I say about three months ago—two or three months 
ago—about three months ago. 

Mr. McKinley: You may inquire. 

CROSS EXAMINATION 
By Mr. Hayes: 

Q. What do you mean, Mr. Contee, when you say going 
through the second floor? A. He was just walking through 
there. He don’t have no business on that floor at all. 

Q. You mean he was going down to a floor below that? 
A. No. He was on the floor. 

Q. On the floor, walking through it? A. Walking through. 

Q. What time was this ? A. In the morning. 

Q. What time of morning ? A. I say between 7:20 and 8. 
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Q. And did you have any conversation with him at that 
time? A. No, I did not. 

• ••••••• • • 

1ST REDIRECT EXAMINATION 

By Mr. McKinley: 


Q. Yon say you took him down to the locker room to 
change his uniform. How did you get down to the locker 
room? A. To get down to the locker room you have to go 
past the Busch Building freight and Busch Building stairs 
one flight—two flights, rather 


188 Q. You go down the stairs next to the Busch Build¬ 
ing freight? A. Yes, sir. 

Q. That is the Busch Building freight here (indicating) ? 
A. Yes. 

Q. You have to go down the stairs, around the Busch 
Building freight, to get to the place where you change yonr 
uniform? A. Yes. 


189 RECROSS EXAMINATION i 

I 

By Mr. Hayes: I 

Q. Mr. Contee, isn’t it a fact that the locker room is in one 
end of the building and the toilet in the other? A. It is in the 
downstairs store. j 

Q. I did not ask you whether it is in the downstairs store. 
I asked you whether it is in one end of the building and the 
locker room in the other end. A. That’s right. 

Q. So you do not have to go through the toilet to go to 
the locker room? A. Have to go through the toilet? 

Q. That is right, or go past the toilet? A. No, you don’t 
have to pass the toilet. 


i 


r 


i 


I 
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190 A. My instructions are when he is employed at the 
store he is supposed to use the E Street entrance dur¬ 
ing all working hours. 

Q. What about after working hours? A. No, I didn’t. 

Q. Sir? A. I didn’t explain that to him. 

Q. It is not the rule, is it? A. Not to my estimation, no. 


ANDREW EDWARDS 

was called as a witness in rebuttal and, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. McKinley: 

Q. What is your name, please? A. Andrew Edwards. 

191 Q. What is your position? Wliat is your employ¬ 
ment? A. Supervisor. 

Q. At where? A. Lansburgh’s Brothers. 

Q. Supervisor of what? A. Of the housekeeping, of the 
early morning employees. 

Q. I will ask you if you knew the defendant, Mr. 
Lanauze, while he was employed there? A. Yes, I do. 

Q. I will ask you whether you have ever seen Mr. 
Lanauze on the second floor at the store on more than one 
occasion? A. Yes, I have seen him on the second floor. 

Q. On how many occasions would you say, approxi¬ 
mately? A. Well, I would say two or three occasions. 

Q. I will ask you whether you have ever seen the defend¬ 
ant, Mr. Lanauze, use the small freight elevator in the Busch 

Building which leads from the fourth floor on down to the 

| 

first floor. A. Well, they have to in order to— 

The Court: No. 

By Mr. McKinley: 

Q. Have you ever seen him? A. Yes. 

Q. And on how many occasions would you say you 
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have seen him, approximately? A. Well, approximately 
two or three times he has been there. ! 

Q. I will ask yon whether you have ever seen the defend¬ 
ant, Mr. Lanauze, in the downstairs toilet, the toilet for 
service employees? A. Yes. The toilet is in the basement 
in the downstairs store, yes. i 

Q. Yon have seen him there? A. Yes. 

Q. Have yon seen him on different occasions? A. Yes. I 
have met him times when he has been there. 


CROSS EXAMINATION 
By Mb. Hayes : 


196 Q. Very frankly, I do not want to try to make the 
thing involved, but I do not follow yon at all, Mr. 

Edwards. I thought yon told me that the employees on 
the fourth floor used the fourth floor. A. The porters down¬ 
stairs rest room, yes. i 

Q. Do yon mean that being a porter, he could not 

197 use the fourth floor? A. The porters down there 
each have a rest room downstairs — not that he 

couldn’t. No one said that he couldn’t. That’s the em¬ 
ployees rest room downstairs. 

Q. He was not told that he could not use the one on the 
fourth floor? A. He is told to use the one in the down¬ 
stairs. 

Mr. Hayes: I submit, if Your Honor please, I am en¬ 
titled to an answer. I asked him, Did he tell him that he 
could not use the one on the fourth floor. 

The Witness: I told him that the one that he was to use 
is the downstairs floor. Is that plain? j 

Mr. Hayes: May I have an answer? 

By the Court: 

Q. He wants to know if you told him he could not use 
the one on the fourth floor. A. I told him to use the down¬ 
stairs floor. 


i 
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Q. Did yon tell him he conld not use the one on the fourth 
floor? A. I told him to nse the downstairs floor. 

Q. Can’t yon answer the question? Yon will have to 
answer the question or yon will get into difficulty. Did yon 
ever tell him that he conld not nse the one on the fourth 
floor. A. I told him to nse the one downstairs. 

Q. Well, now I will have to hold yon in contempt 
198 if yon do not answer that question. You understand 
that question and yon will have to answer it. A. 
What is the question to be ? 

Q. The question is whether yon told him he conld not 
nse the toilet on the fourth floor. A. I answered that ques¬ 
tion. 

Q. Yon can say yes or no to that question. A. Well, it is 
no, because he has never asked to nse that. He wasn’t in 
there. He wasn’t seen in there. He wasn’t seen in it. 


201 MARGARET RAFFERTY 

was recalled as a witness in rebuttal and, having 
been previously duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 
By Mr. McKinley : 

Q. Miss Rafferty, what is your position at Lansbnrgh’s? 
A. Assistant buyer. 

The Court: You have asked her that. 

Mr. McKinley: I am going to qualify her as an expert, 
if Your Honor please. 

The Court: Yes, all right. 

By Mr. McKinley : 

Q. How long have you been employed as assistant buyer 
there? A. About ten months. 

Q. That is in the dress department? A. Yes. 

Q. Have you had other experience in dress department 
work? A. I have done a good deal of fashion modeling. 
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Q. Where have you done fashion modeling? A. In New 
York, in Washington here, and also West. 

Q. And approximately how much time have you 
202 spent in studying and doing fashion modeling? A. 

About the last seven years. i 

Q. I will ask you whether, as a result of your experience 
in fashion modeling and in buying and selling dresses, you 
are able to tell, when you see a person, approximately the 
size of garment that they would wear? A. Yes. 

Q. I will ask you whether the wife of the defendant in 
this case has been pointed out to you in the courtroom and 
whether you have had an opportunity to observe her cldse 
enough to tell us approximately what size she would wear. 
A. Yes. 

Q. Approximately what size would she wear? A. In 
higher price range suits— 

Q. Would you say these suits that you identified yester¬ 
day are in the higher price range? A. Yes. 

Q. In the higher price range suit, what size would she 
wear? A. I would say she would wear 12 or 14. 

Q. 12 or 14. What do you mean when you say higher 
price range? Is there another range in which different 
sizes are used? A. Well, in a less expensive garment it is 
cut smaller. There is less fabric put into it, and she might 
wear a larger size in a less expensive garment. 


203 JOSE ANTONIO LANAUZE, j 

the defendant, was called as a witness in surrebuttal 
and, having been previously duly sworn, was examined and 
testified as follows: I 

DIRECT EXAMINATION 

i 

By Mr. Hayes : 

Q. Mr. Lanauze, you have heard Mr. Contee testify that 
he gave you certain instructions with respect to the use 
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of the rest room. Will you tell us, sir, specifically, as to 
whether he gave you any such instructions? A. No, sir. 

Q. Will you tell us what experience you had when you 
did go there to work, where you were taken, and what, 
if anything, was said to you? A. I was taken di- 
204 rectlv to the fourth floor after I was given a uniform, 
and I forget the fellow’s name that was working 
there at that time, but Mr. Contee told this fellow to show 
me how to clean this place, and that’s all. 

Q. Did Mr. Contee give you any instruction with respect 
to the cleaning of the place, the use of the toilet, or any 
such instruction? A. No, sir. 

Q. Did Mr. Edwards give you any instruction, sir, with 
respect to the use of the toilet on the floor on which you 
were? A. At the time of employment? 

Q. That is right, sir. A. No, sir. 

Q. Did he at any time give you any instructions with 
respect to the use of the toilet on the fourth floor? A. On 
the fourth floor, no, sir. 

Q. Has he ever been in the toilet on the fourth floor when 
you have had occasion to use it? A. Yes, sir. 

Q. Has he said anything to you on such occasion? A. 
No, sir. 


205 CROSS EXAMINATION 

By Me. McKinley : 


207 Q. Now, when you go to your locker room to 
change your suit isn’t it a fact that you go down from 
the first floor, down the steps, around this elevator, to the 
locker room? A. Yes, sir, or else you could go in from the 
other side, which is the way I usually went. 

Q„ You take the steps around this elevator from the first 
floor to the locker room? A. From the first floor to the 
basement floor. 
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208 MRS. ELENA LANAUZE 

was called as a witness in snrrebuttal and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 

By Mr. Hayes: 

Q. Will you tell us what size you wear, Mrs. Lanauze? 
A. 36. 

Q. Will you tell us what size dress you wear? A. 14 or 
16. In half sizes, 15. 

7 i 

Q. Do you wear 12? A. No, I cannot, it is a very, very 
good dress, which would run large. 

Mr. Hayes: I have no further questions. j 

CROSS EXAMINATION 

j 

By Mr. McKjitley: 

Q. This blue dress here is size 14. You say you wear 
a 14? A. I can wear a 14, yes. j 

Q. And you say you cannot wear a 12? A. Not unless it 
is a very, very good one. It really depends upon the cut 
of the garment. 


Q. Can you wear a 12 if it is fully cut? Is that 
209 correct? I will ask you, if you will, to try these two 
dresses on for us, or suits. A. (The witness <jlid as 
requested.) 

Q. I ask you to turn around and let the jury see the size. 
A. It is a little small for me. 

Q. I ask you just to relax. All right, and then Jet us 
try this one. 


By Mr. Hayes: 

Q. You say it is too small for you, Mrs. Lanauze? A. It 
is too small. (The witness did as requested.) This just 
hangs. 


i 

i 


\ 
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By Mr. McKinley: 

Q. Just button the buttons. A. There is no button on it. 
Q. Turn around and let the jury see you with it on. 
Just relax. Do not hold yourself up. All right. Thank 
you. These two suits are size 12. 

• ••••••••• 

220 CHARGE TO THE JURY 

The Court (Pine, J.): 


227 The Government is not required to establish guilt 
to a mathematical certainty, nor to an absolute cer¬ 
tainty; but the Government is required to establish guilt 
beyond a reasonable doubt. The burden of proof rests upon 
the Government to establish each and every of the essential 
elements of the offense charged; and, in that connection, 
I think I might as well at this time give you those essential 
elements. First, that the defendant took the property, or 
some part of it, described in the indictment—that is, that 
he secured dominion and control over that property or 
some part of it. Second, that it had a value of $50 or up¬ 
wards. Third, that he took it by trespass, which means 
without the consent or approval of the owner. Fourth, that 
he carried it away—that is, that he removed it from the 
place it occupied at the time of the taking and carried it to 
some other place. It is not necessary that he carried it out 
of the store of Lansburgh & Brothers. And, fifth, that the 
defendant had an intent to steal—that is, an intent to de¬ 
prive the owner permanently of the property de- 

228 scribed in the indictment, or some part of it, and 
fraudulently convert it to his own use, and that such 

intent existed at the time of the taking and carrying away 
of the property. 

Now, the unexplained exclusive possession by a party of 
stolen property shortly after a larceny of the property 
may be considered as bearing upon the guilt of such party 




of the crime of larceny; and if yon find beyond a reasonable 
doubt that the defendant exclusively possessed the prop¬ 
erty described in the indictment and that it was stolen 
from the store of Lansburgh & Brothers and that he ex¬ 
clusively possessed it shortly after the larceny of the 
property and that his possession of it has not been ex¬ 
plained by any evidence consistent with innocence, then 
you may infer that the defendant is guilty of the crime 
charged in the indictment, although you are not required 
to do so, and it is a matter entirely for your judgment- 


229 I will receive any objections at the bench, if there 
are objections. 

Mr. Hayes: Will you step up there just for a second? 
(At the bench): 

Mr. Hayes: There is just one concern I have. Your 
Honor said that in the removal of the goods it was not 
necessary for him to take the things out of the Lansburgh 
store. I concede that that is correct, but it seems to me 
that Your Honor might give the other alternative With 
respect to that, and that is, unless they find that he, as a 
matter of fact was on his way—in other words, the way that 
Your Honor said it, it just struck me that it gave them the 
suggestion that the mere fact that they find that he moved 
them, although he moved them in the store, was, in and of 
itself, sufficient for a verdict of guilty. 

The Court: I only told them that was one element. There 
are five elements. ! 

I shall not amplify that. You have made your point. 
Mr. Hayes: Very well. 


230 (At 2:27 pjn. the jury retired to consider its ver¬ 
dict.) | 

(At 4:05 p.m. the following occurred): 

The Court: The Marshal informs me that the jury has 
sent word that they are unable to agree. 
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Mr. Hayes: Yes, Your Honor. 

(The jury returned to the courtroom, took their places 
in the jury box, and the following occurred): 

The Court: Mr. Foreman, the Marshal has informed me 
that you are unable to agree. Is that correct? 

The Foreman: That is right, sir. 

The Court: Do you believe, if given further time, that 
you will be able to reach an agreement? 

The Foreman: I don’t, sir. 

The Court: Sit down. 

In a large proportion of cases, members of the jury, 
absolute certainty cannot be expected. While the verdict 
of the jury must be the verdict of each individual juror 
and not a mere acquiescence in the conclusion of his fel¬ 
lows, the jury should examine the questions submitted with 
candor and with a proper regard and deference to the 
views and opinions of each other. 

It is the duty of the jury to decide this case if they can 
conscientiously do so. Some jury some day will have 
231 to decide it, and it is the duty of this jury to decide 
it, if it can conscientiously do so. 

The jury should listen with a disposition to be convinced 
to each other’s arguments. If much the larger number are 
for conviction, a dissenting juror should consider whether 
his doubt is a reasonable one which makes no impression 
upon the minds of so many men equally honest, equally 
sincere, equally conscientious, equally intelligent with him¬ 
self. 

If, upon the other hand, the majority are for acquittal, 
the minority ought to ask themselves whether they might 
not reasonably doubt the correctness of the judgment which 
is not concurred in by the majority. 

How, what I have given you is the instruction which has 
the approval of the Supreme Court of the United States, 
and I will ask you to retire and deliberate further to see 
whether you can reach an agreement—a unanimous agree¬ 
ment—in this matter. You may retire. 
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j 

(At 4:55 pjn. the jury retired to consider further its 
verdict). j 

(At 5:56 p.m. the following occurred): 

The Court (Associate Justice Keech): Will you gentle¬ 
men come to the bench? ! 

i 

I 

(At the bench): j 

The Court: Mr. Hayes, I do not know if Justice Pine 
told you and Mr. McKinley he had been called away 

232 on official business and asked if I would come down. 
It is now approximately 6 o’clock. So what I am 

going to do is to call in the jury and ask them if they have 
reached a verdict, which they probably have not. If they 
have not I will excuse them to return tomorrow morning 
for further deliberations, and I will give them an admo¬ 
nition as to what they should do, and if either of you 
gentlemen have anything to add, you say it. 

The Deputy Marshal: Your Honor, the jury asks you to 
hold it up one minute. j 

The Court: Maybe something has happened in this case. 
I think you probably heard the Marshal say that they have 
probably changed their minds. 

Mr. McKinley: If the Court please, I never had this 
situation before, but the Government takes the position 
that it would rather have the jury be held until they agree 
or have them discharged if they are unable to agree. 

The Court: I am going to excuse them with the admoni¬ 
tion, and if there are any further things you want me to 
tell them, you may make your statements to me. 

(After leaving the bench): 

(At 6 p.m. the jury returned to the courtroom and the 
following occurred): 

The Court: Ladies and gentlemen of the jury, I am not 
concerned as to how you may stand. I ask you the 
simple question, Have you thus far been able to reach 
a verdict? 

233 The Foreman: No, we have not 
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The Court: You have not. Under those circumstances 
the Court will at this time excuse you to return tomorrow 
morning for further consideration of the case. In doing 
that, I am admonishing you as follows: You will talk 
to no one about this case. You will permit no one to 
talk to you about the case, nor will you talk among your¬ 
selves with reference to this case until you return to the 
jury room for further consideration of the case. Likewise, 
you 'will ignore it if perchance anything appears in any 
newspaper or periodical pertaining to the case or if by 
chance something comes on the radio. You will ignore that. 

Has either counsel any further admonitions that you de¬ 
sire given the jury on this matter? 

Mr. Hayes: I have nothing. 

Mr. McKinley: I have nothing. 

The Court: There being nothing further, ladies and 
gentlemen of the jury, you are excused to return tomorrow 
morning at 10 o’clock for further deliberation. 

(At 6 pan. an adjournment was taken until Friday, June 
11, 1948, at 10 ajn.) 


234 Friday, June 11,1948. 

The above-entitled matter was resumed before 
Associate Justice David A. Piite and a jury, at 10 a.m. 


235 (The following occurred at 12:30 p.m.): 

The Court: Gentlemen, this jury having been out 
since 2:30 yesterday afternoon and not having agreed up to 
12:30 today—of course, they were not out between 6 p.m. 
and 10 a.m., but the elapsed time has been six hours—I 
think I should discharge them. Do you agree with that? 
Otherwise there might be coercion. 

Mr. Hayes: Yes. 

Mr. McKinley: Yes. 

The Court: It took only a day and a half to try. They 
certainly had the opportunity to sift the evidence. 








71 


Mr. McKinley: They also had the night to think it over, 
even though they were not conferring. j 

The Court: Bring the jury in. 

Apparently, it is a fact question. They have not asked 
for any further instructions on the law. 

The Marshal tells me the jury has asked for one minute. 
They think they can reach a decision. Very well. 

(After some time has elapsed) : 

The Court: They have reached a verdict, the Marshal 
tells me. 

(At 12:34 p.m. the jury returned to the courtroom and 
the following occurred): 

The Deputy Clerk: Mr. Foreman, has the jury 
236 agreed upon a verdict? 

The Foreman: We have. 

The Deputy Clerk: What say you as to the defendant, 
Jose Antonio Lanauze? 

The Foreman: Guilty. 

The Deputy Clerk: Members of the jury, your foreman 
says you find the defendant Jose Antonio Lanauze guilty 
as indicted, and that is your verdict, so say you each and 
all? | 

(The jury indicated in the affirmative.) 

Mr. Hayes: May the jury be polled? 

The Foreman: Your Honor, we the jury ask the Court 
to show the defendant leniency, if possible. 

The Court: Your recommendation will be given consid¬ 
eration by the Court. Of course, the Court is not bound 
by it. The Court will give it consideration — careful con¬ 
sideration. 

* 

i 

• • • • • • • • • i • 
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239 Filed in Open Court. April 19,1948 

Harry M. Hull, Clerk 
District Court of the United States 
for the District of Columbia 
Holding a Criminal Term 
April Term, 1948 
The United States of America 
v. 

Jose Antonio Lanauze 

Criminal No. 448-48. Grand Jury No. 408-48. 

Grand Larceny (22-2201 D. C. Code) 

The Grand Jury charges: On or about March 26, 1948, 
within the District of Columbia, Jose Antonio Lanauze 
stole the property of Lansburgh & Bros., a body corporate 
of the value of about $165.85 consisting of the following: 
1 ladies suit, of the value of $55.00; 1 ladies suit, of the 
value of $39.75; 1 ladies suit, of the value of $42.75; 3 
blouses, each of the value of $5.75; 2 blouses, each of the 
value of $4.75, and 8 coat hangers, each of the value of 20 
cents. 

George Morris Fay, 

Attorney of the United States in and 
for the District of Columbia . 

A True Bill: 

Herbert J. Harvey, Foreman. 

1 


241 District Court of the United States 
for the District of Columbia 
Friday, June 11, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. David A. Pine, Presiding. 

• ••#•••••• 
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United States j 

v. 

I 

Jose Antonio Lanauze 

Criminal No. 448-48. Indicted for Grand Larceny. 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty in manner and form as charged in 
the indictment, with recommendation for leniency; and 
thereupon each and every member of the jury is asked 
if that is his verdict and each and every member thereof 
says that the defendant is guilty in manner and form as 
charged in the indictment; whereupon the defendant is 
permitted to remain on bond pending sentence, and the 
case is referred to the Probation Officer of the Court. 


242 Filed June 15,1948. Harry M. Hull, Clerk 
In the District Court of the United States 

for the District of Columbia j 

United States 

v * | 

Jose Lanauze 

Criminal No. 448-48 

MOTION FOB NEW TRIAL j 

j 

Comes now the defendant by his attorney, George E. C. 
Hayes, and moves the Court to grant a new trial in the 
above-entitled cause and for reasons therefor shows: j 

1. That the verdict of the Jury is contrary to the evi¬ 
dence and to the weight of the evidence. 

2. That the verdict of the Jury is contrary to the tew 
in such cases made and provided. 

3. That the Court erred in its instructions to the Jtiry 
in that upon an announcement by foreman of the Jury that 


i 
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the Jnry was unable to agree upon a verdict, the Court ad¬ 
ditionally charged among other things “some Jury some 
day will have to decide it and it is the duty of this Jury 
to decide it if it can conscientiously do so.” 

4. The verdict of the Jury was result of pressure or a 
compromise as was evidenced by the fact that having been 
deliberating for a period of, to wit, six hours that no sug¬ 
gestion of agreement was made until the Court evidenced an 
intention to re-call and dismiss them, at which time and 
within a few minutes thereafter, a verdict of guilty with 
a request for leniency was returned. 

5. And for other good and sufficient reasons to be urged 
upon the Court at the time of the hearing of this motion. 

George E. C. Hayes. 

Cobb, Howard & Hayes 
Attorneys for Defendant 
613 F Street, NW 

Copy of the foregoing motion served upon Assistant Dis¬ 
trict Attorney McKinley this 15th day of June, 1948. 

George E. C. Hayes, 
Attorney for Defendant. 

Service accepted: 6/15/48. 

Jos. F. Lawless, Asst. U. S. Atty. 


243 District Court of the United States 
for the District of Columbia 
' Friday, July 2, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. David A. Pine, Presiding. 


United States 
v. 

Jose Antonio Lanauze 

Criminal No. 448-48. Indicted for Grand Larceny 
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Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, George E. C. Hayes, Esquire; and 
thereupon the defendants motion for a new trial, coming 
on to be heard, after argument by the counsel, is by the 
Court denied; whereupon it is demanded of the defendant 
what further he has to say why the sentence of the law 
should not be pronounced against him and he says nothing 
except as he has already said; and thereupon it is con¬ 
sidered by the Court that, for his said offense, the said 
defendant be committed to the custody of the Attorney 
General or his authorized representative for imprisonment 
for a period of Three (3) months to One (1) year and One 
(1) day; whereupon the Court fixed the amount of bond 
pending appeal in this case at Two Thousand ($2,000.00) 
Dollars; and thereupon the said defendant is committed to 
the Washington Asylum and Jail. 

244 Piled July 2,1948. Harry M. Hull, Clerk j 
District Court of the United States 

I 

for the District of Columbia 
United States of America 

i 

v. 

i 

Jose Antonio Lanauze 

! 

Criminal No. 448-48 

NOTICE OF APPEAL 

Jose Antonio Lanauze, 1227 Irving Street, N.E.; George 
E. C. Hayes, 613 F St. N.W.; Offense: Grand Larceny; Date 
of judgment: 7/2/48; Brief description of judgment or 
sentence: 3 months to 1 year and 1 day; Name of prison 
where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the Court 
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of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Jose Antonio Lanauze, 

Appellant. 

George E. C. Hayes, 

Attorney for Appellant. 


GROUNDS OF APPEAL 

A True Copy. Test: 

Harry M. Hull, Clerk, 

By Helen M. McIntosh, 

Deputy Clerk 

[Seal] 

245 Piled Aug. 3,1948. Harry M. Hull, Clerk 

In the District Court of the United States 
for the District of Columbia 
The United States 


v. 

Jose Lanauze, 

Defendant 

Criminal No. 448-48 

ASSIGNMENT OF ERRORS 

1. The Court erred in failing to direct a verdict in favor 
of the defendant at the close of the Governments case in 
chief. 

2.. The Court erred in failing to direct a verdict in favor 
of the defendant at the close of the entire case. 

3. The Court erred in its instructions to the Jury as to 
the law by which they should be governed in arriving at a 
verdict in this case. 

4. The Court erred in not adhering to the suggestion of 
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i 

j 


the Assistant District Attorney representing the Govern¬ 
ment in this case that the Jnry be discharged at the end of 
the first day’s deliberation upon its expression of being 
unable to agree, and allowing the Jury to separate and re 1 
convene for deliberation on the following morning. 

5. The Court erred in failing to grant the defendants 
Motion for a New Trial. 

Geobge E. C. Hayes, 
Attorney for Appellant. \ 

8/3/48 

i 

Copy served on Mr. McKinley, Assistant District At¬ 
torney, on date above indicated. 

Geobge E. C. Hayes, 
Attorney for Appellant. ! 

Received Aug. 3, 1948 

John D. Lane, Asst. U. S. Attorney 
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No. 9918 


Jose Lanauze 
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V. 
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United States of America 


i 

i 


i 

i 
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APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT I 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, JOSE LANAUZE 


STATEMENT OF THE CASE 

j 

The defendant, Jose Antonio Lanauze, was charged with 
the offense of Grand Larceny in an indictment of one count, 
which read as follows: i 

i 

• i 

“On or about March 26, 1948, within the District of 
Columbia, Jose Antonio Lanauze, stole the property of 
Lansburgh & Brothers, a body corporate, of the valub 
of about $165.S5, consisting of the following: 1 ladies 
suit of the value of $55.00; 1 ladies suit, of the value of 
$39.75; 1 ladies suit, of the value of $42.75; 3 blouses, 
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each of the value of $5.75; 2 blouses, each of the value 
of $4.75; and 8 coat hangers, each of the value of 20 
cents.” 

Tr. p. 239 * 

The Government offered evidence tending to show that 
Jose Lanauze was an employee of Lansburgh & Brothers, 
Incorporated, at the time of the alleged commission of the 
offense. It also offered evidence to the effect that another 
employee of Lansburgh Brothers, whose duties included 
the cleaning of a trash can in the men’s lavatory on the 
fourth floor, reported on the date alleged in the indictment 
that there were articles in the trash can, which appeared to 
be merchandise. This information was verified and two 
(2) store detectives were placed in strategic positions where 
they could observe those who went in and came out of the 
lavatory, for the purpose of seeing who would remove the 
merchandise from the trash can. (Tr. R. p. 39) This em¬ 
ployee also testified that on the same morning and prior to 
the time that the store opened, he came into the lavatory 
and found the defendant there and there was a conversa¬ 
tion had between them in which the defendant asked as to 
whether or not he had cleaned out the trash can. (Tr. R. p. 
27) This conversation the defendant denied, stating that 
he had seen this employee in the lavatory on the morning in 
question; that it was his custom to use this lavatory be¬ 
cause of what he referred to as the “unkept” condition of 
the toilet in the basement, to which place his duties had been 
changed from the fourth floor, outlining the conversation 
at that time had between them. (Tr. R. p. 139; 142) The 
Government’s testimony then tended to show that the de¬ 
fendant was later seen to get off the elevator, to go into 
another part of the store on the fourth floor, and to come 
back to the lavatory, from which he emerged after a short 
while, carrying with him the articles named in the indict- 

(* Please note that the page references given in this Brief will be 
the pages in the Original Transcript of Record. In a Joint Appendix 
to be filed cross references will be made.) 
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ment as the stolen articles in two packages. (Tr. R. p. 58, 
59) He was thereupon followed by the two (2) store de¬ 
tectives and placed under arrest as he started down the 
stairs from the fourth floor (Tr. R. p. 59, 60), having passed 
an elevator which the Government contended was the logical 
course for the defendant to take had he intended to do what 
he subsequently claimed. At the time of his apprehension 
the Government’s testimony was to the effect that the de¬ 
fendant made a statement to the arresting officers, saying: 
“Well, I guess you’ve got me” (Tr. R. p. 44). This the 
defendant denied (Tr. R. p. 129); but stated on the contrary 
that he was not allowed to make any statement until taken 
to Police Headquarters (Tr. R. p. 137,138). He stated that 
he was denied the opportunity of seeing his immediate 
superior whom he said would realize the correctness of his 
contention (Tr. R. p. 129, 130, 133). He insisted that as 
soon as the opportunity of explanation was given him that 
he stated he had seen the articles in the receptacle when 
he had opened same to deposit a paper towel with which he 
had wiped his hands; that he removed the packages which 
he then saw and that he was on his way to turn same in to 
his immediate superior when apprehended by the store 
detectives (Tr. R. p. 134). He stated further that the course 
he adopted was a natural route to take and he gave an 
explanation as to why he had not used the elevator whiqh 
he passed (Tr. R. p. 151, 152). Testimony was offered on 
behalf of the defendant in the form of character testimony. 
Several witnesses, Waldo Emerson Webb (Tr. R. p. 119), a 
school teacher; George Jefferson (Tr. R. p. 120), a lawyer, 
and Armond W. Scott (Tr. R. p. 137), Judge, Municipal 
Court of the District of Columbia, attested to the good 
character of the defendant; which fact the Government did 
not challenge. The Court denied a Motion for a Directed 
Verdict made at the end of the Government’s case (Tr. R. 
p. 117) and renewed at the end of the entire case (Tr. R. 
p. 160). After argument of counsel and the charge by the 
Court the case was submitted to the Jury. After several 





4 


hours of deliberation the Court called the Jury back into 
open court, and upon the expression of the Foreman that 
they were unable to agree, delivered to them an additional 
charge (the so-called Allen charge). The Jury again re¬ 
tired and renewed its deliberation until a late hour of ad¬ 
journment. When the Court then called the Jury to excuse 
them for the night, there was first a request for a few addi¬ 
tional minutes and then the pronouncement in open court 
by the Foreman that they were unable to agree (Tr. R. 
p' 232). 

The Assistant District Attorney on behalf of the Govern¬ 
ment stated that it was the position of the Government that 
if the Jury was unable to agree that they should be dis¬ 
charged rather than have them separate and resume delib¬ 
eration on the following morning. The Judge then sitting, 
other than the Trial Judge, who had been called away on 
an emergency, however, indicated that he was going to ex¬ 
cuse the Jury until the following morning, with the usual 
admonitions, which he accordingly did (Tr. R. p. 232). On 
the following day the Jury continued its deliberation, with¬ 
out any announcement of agreement until the time of the 
noon recess. At that time the Trial Judge, with a sugges¬ 
tion that to allow longer deliberation might seem coercion, 
again sent for the Jury. Again the request came from the 
Jury for an additional minute (Tr. R. p. 235). In a couple 
of minutes thereafter in open court the Jury announced its 
Verdict, finding the defendant “Guilty’’ and making a 
request of the Court for leniency (Tr. R. p. 236). The Court 
indicated that it would carefully consider the recommenda¬ 
tion but advised the Jury that he was not bound by such rec¬ 
ommendation (Tr. R. p. 236). A Motion for a New Trial, con¬ 
taining for the most part the points urged in this appeal, 
was heard and overruled (Tr. R. p. 242). The judgment 
of the Court, Three Months to a Year and a Day, was 
rendered (Tr. R. p. 243) and from said judgment this ap¬ 
peal was taken. 
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STATEMENT OF POINTS RELIED UPON 

• 

1. The Court erred in failing to direct a verdict in favor 
of the defendant. 

2. The Court erred in its instructions to the Jury as to 
the law by which they should be governed in arriving at a 
verdict in the case. 

3. The Court erred in not accepting the statement frbm 
the Jury, as made by its Foreman, at the close of the fiifst 
day’s deliberation, to the effect that they could not agree; 
and in allowing the Jury, contrary to the express position 
taken by the Government, through the Assistant District 
Attorney, to separate and reconvene for deliberation on the 
following morning. 

4. The Court erred in failing to grant defendant’s Motion 
for a New Trial. 


ARGUMENT 

L The Court erred in failing to direct a verdict in favor of 
the defendant. 

It is respectfully urged that the testimony in this case 
was of such character as that the Court should not have 
allowed of the speculation incident to the Jury’s delibera¬ 
tion, but should as a matter of law have directed the Jpry 
that its verdict should be “Not Guilty”. There was no 
conflicting testimony on the point that the asportation of the 
goods with which the defendant was connected was the 
carrying of the goods from the lavatory to the steps on the 
fourth floor, where the defendant was apprehended. The 
goods were at no time off the premises of the complaining 
corporation. The defendant explained his possession of 
the goods, and that explanation, with the entire facts of the 
case considered, established a reasonable hypothesis con¬ 
sistent with the defendant’s innocence. This, we contend, 
gave rise to a proposition of law and the error of allowing 
the Jury to speculate is evidenced by their ultimate verdict. 
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The asportation by the defendant, stopped by the store de¬ 
tectives, employees of the complaining corporation, within 
the confines of the store, could have been allowed to have 
been persisted in for a few minutes longer and either the 
theory of the Government or the theory of the defendant 
would have been proven to a demonstration. Had the de¬ 
fendant proceeded into the street with the articles, the store 
detectives could just as easily have apprehended him there, 
and the intent of the defendant, as urged by the Govern¬ 
ment, would have been demonstrated. On the other hand, 
had the defendant have gone to his immediate superior and 
turned the articles in, as he contended that he intended to 
do, this case would never have been given rise to. Can the 
agents of the complaining corporation, by this type of appre¬ 
hension, make the intent of the defendant a matter for Jury 
speculation or is the Court not bound to treat the devel¬ 
oped situation as a matter of law. There is here no factual 
conflict. That the Court recognized the law of the case 
which is here involved fundamentally is demonstrated by 
the fact that the defendant was granted his prayer No. 1, 
which read as follows: 

“The Court instructs the jury that although they 
may believe from the evidence in this case that there 
is a strong probability that the accused is guilty of the 
offense charged in the information, still, if, upon the 
whole evidence there is any other reasonable hypothesis 
or theory consistent with his innocence, they cannot find 
the accused guilty, and this is true although it might 
appear from the evidence that the probabilities of his 
guilt are greater than the probabilities of his inno¬ 
cence’ * (Italic ours). 

Where upon the whole evidence there is no question but 
that there was a reasonable hypothesis consistent with the 
defendant’s innocence, the “if ” in the prayer which might 
require submission to the Jury is removed and the proposi¬ 
tion becomes a legal one which the Court should act upon 
by directing a verdict of “Not Guilty”. 


2. The Court erred in its instructions to the Jury as to the 
law by which they should be governed in arriving at a 
verdict in this case. 

i 

There would seem to us to be little question but that the 
members of the Jury were unable to agree because they 
faced the disturbing element of being called upon to delib¬ 
erate factually upon a matter which the Court should have 
taken from them as a matter of law. Certain it is that at 
the very least some member of the Jury was not inclined 
to vote 44 Guilty” under these circumstances. • Such juror 
or jurors, it is respectfully urged, were correct in his or 
their position. Assuming from the ultimate verdict that 
they were in the minority, there was all the more reason 
why the Court should not in any wise affect or influence 
that position by any pressure instruction, which was not 
legally correct in the minutest detail. The technical legal 
correctness of the 44 Allen Charge”, being accepted in prin¬ 
ciple by the Supreme Court of the United States, must be 
conceded. However, no one engaged in the practice would 
be so naive as to deny its pressure force. So much so is 
this a fact that very often the Judges will not undertake to 
give the charge, or will confer with both counsel involved 
in a case, to get their reaction. All the more then should 
the Court not go beyond the language there involved, im¬ 
pelling as it is. Nor, in any event, should the Court base 
its charge on an incorrect premise. Let us examine the 
approved language of the charge in the case of Allen v. 
United States, 164 U.S. 529, and the language in the charge 
given in the instant case. This language, referred to as 
being used in a criminal charge, approved by the Supreme 
Court of Massachusetts in Com. v. Tuey, 8 Cush. 1, and by 
the Supreme Court of Connecticut in State v. Smith, 49 
Conn. 376, 386, was in turn approved by the Supreme Court 
of the United States in the Allen case, cited above: 

4< • • • in a large proportion of cases absolute cer¬ 
tainty could not be expected; that although the verdict 
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must be the verdict of each individual juror, and not a 
mere acquiescence in the conclusion of his fellows, yet 
they should examine the question submitted with candor 
and with a proper regard and deference to the opinions 
of each other; that it was their duty to decide the case 
if they could conscientiously do so; that they should 
listen, with a disposition to be convinced, to each other’s 
arguments; that, if much the larger number were for 
conviction, a dissenting juror should consider whether 
his doubt was a reasonable one which made no impres¬ 
sion upon the minds of so many men, equally honest, 
equally intelligent with himself. If, upon the other 
hand, the majority was for acquittal, the minority ought 
to ask themselves whether they might not reasonably 
doubt the correctness of a judgment which was not con¬ 
curred in by the majority.” 

The language of the Trial Judge in the instant case was 
as follows: 

“In a large proportion of cases, members of the jury, 
absolute certainty cannot be expected. While the ver¬ 
dict of the jury must be the verdict of each individual 
juror and not a mere acquiescence in the conclusion of 
his fellows, the jury should examine the questions sub¬ 
mitted with candor and with a proper regard and def¬ 
erence to the views and opinions of each other. 

It is the duty of the jury to decide this case if they 
can conscientiously do so. Some jury some day will 
have to decide it, and it is the duty of this jury to decide 
it if it can conscientiously do so. 

The jury should listen with a disposition to be con¬ 
vinced to each other’s arguments. If much the larger 
number are for conviction, a dissenting juror should 
consider whether his doubt is a reasonable one which 
makes no impression upon the minds of so many equally 
honest, equally sincere, equally conscientious, equally 
intelligent with himself. 

If, upon the other hand, the majority are for acquit¬ 
tal the minority ought to ask themselves whether they 
might not reasonably doubt the correctness of the judg¬ 
ment which is not concurred in by the majority. 
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Now, what I have given you is the instruction which 
has the approval of the Supreme Court of the United 
States and I will ask you to retire and deliberate furl 
ther to see whether you can reach an agreement—a 
unanimous agreement—in this matter. You may re¬ 
tire.” | 

The italicised language stands out in bold relief. The 
language “Some jury some day will have to decide it”, we 
respectfully submit, is not a fact. Well might it have been, 
had this Jury not agreed that the District Attorney, as in¬ 
deed his attitude at the close of the first day might have 
been taken as indicating, might have entered a nolle pros 
in this case. Certain it is that neither this Jury nor sub¬ 
sequent juries was under the compulsion of deciding tl^e 
case; continued disagreements, with the logical outcome of 
a nolle pros was certainly within the possibilities, and ren¬ 
der incorrect the statement of the Court that some jury 
would have to decide the case. What then was the effect 
of this erroneous instruction? One can actually visualize 
the majority under the terms of the charge as given arguing 
to the conscientious minority, factually unconvinced—Why 
should we be remiss in our duty; under our oath as jurors, 
some jury some day will have to decide the case; we should 
not avoid our responsibility. This is cogent argument, 
faulty only because built on a false premise. When sent 
for at the end of the first day, one can almost hear the 
persuasive attempts of the majority urging that the Jury 
should not go in without a decision as it would be a reflec¬ 
tion on them, since some jury, no less sincere or conscien¬ 
tious than they, was going to have to decide the case—hence, 
the request for the additional few minutes. But the minor¬ 
ity apparently could not square its conscience with the 
verdict of “Guilty” and the charge of the Court that you 
“cannot find the accused guilty” if on the whole case there 
be a reasonable hypothesis consistent with his innocence^— 
hence, the necessity for the next day’s deliberation. Apd 
so likewise, on the following day there was no logical reason 


i 
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for a change of position, and so until the Court saw fit to 
summons the Jury for the purpose of discharging it, there 
was no indication of an agreement. But now, the Court 
again calls for the Jury to return—the reason is apparent 
to the jurors, they are to be discharged from further delib¬ 
eration in this particular case. Previous persuasions have 
failed against the minority. Here is the place for last min¬ 
ute strategy, and an additional minute is asked for. Al¬ 
most without question the argument is used: if we bring 
in a Verdict of Guilty but ask the Court to be lenient the 
young man, student in a law school, of attested previous 
good character, will undoubtedly be leniently dealt with, 
and at the same time we shall have done what we conscien¬ 
tiously should do since some jury some day will have to do 
and that is to arrive at a verdict. The false premise now 
produces a false conclusion—the verdict, 1 ‘Guilty’’ with a 
recommendation of leniency. The Court now advises that 
the recommendation of the Jury will be considered but that 
it is not controlling upon him, and that it was not controlling 
is demonstrated by the Judgment. The defendant is sacri¬ 
ficed on the altar constructed by the false premise and 
lighted by the illusion that no real harm will come to the 
defendant. The total result—Judgment of the Court, Four 
Months to a Year and a Day. This can hardly be urged as 
leniency for a first offender, convicted under conditions as 
hereinbefore outlined, with a previous good record for hon¬ 
esty, integrity and truthfulness. It is respectfully urged 
that this error should be corrected. 

3. The Court erred in not accepting the statement from the 
Jury, as made by its Foreman, at the close of the first 
day’s deliberation, to the effect that they could not agree; 
and in allowing the Jury, contrary to the express posi¬ 
tion taken by the Government, through the Assistant 
District Attorney, to separate and reconvene for delib¬ 
eration on the following morning. 
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This fact is emphasized as error becanse we conceive it! 
to be a demonstration by the Court of an apparent persist¬ 
ing in the persuasion of this Jury that the case ought to be; 
decided by it. With at best a border line case from the 
Government’s point of view; with practically no conflict in 
the testimony except as to the conversation with witness 
Williams in the lavatory by the defendant prior to the 
alleged commission of the offense and the statement alleged- 
edly made by the defendant at the time of his apprehension;; 
with the Jury announcing disagreement after a long period 
of deliberation, including several hours after the giving by 
the Court of the so-called “Allen Charge”; there is every 
likelihood, we believe that the District Attorney handling 
the case would have nol prossed this case. This defendant 
was faced with the proposition of not having the suggestion 
of the District Attorney to the effect that the Government 
preferred the jury to be discharged, if they could not agree, 
rather than to be excused to return for deliberation on the 
following morning, made to the Trial Judge, who had been 
called away on an emergency, and who we presume must 
have left the suggestion by which the Judge who appeared 
for him was actuated. This, however, was to the defends 
ant’s prejudice and doubtless tended to emphasize in the 
minds of the jurors the fallacious instruction given by the 
Court that some jury some day would have to decide the 
case. This forced continued deliberation simply gave rise 
to the possibility of the conscientious minority giving up 
their opinions by the persuasion occasioned by the thought 
that they should not do less than some other jury would be 
called upon to do and doubtless gave the majority an oppor¬ 
tunity to argue that they would not have been called upon 
to continue their deliberation on a day following unless the 
Court felt that the matter was one. which they were con¬ 
scientiously called upon to unanimously decide. We sub¬ 
mit again that this error should be corrected. 
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4. The Court erred in failing to grant the defendant’s Mo¬ 
tion for a New Trial. 

The complaint as to this error is in a measure repetitious 
so far as the argument in this case is concerned as the points 
urged in the Motion for a New Trial were those here con¬ 
tended for. In the overruling of same the Trial Judge 
failed to take advantage of the opportunity thus afforded 
him to correct the legal errors made in the case; and in 
failing so to do made the additional error here complained 
of. The defendant exhausted his remedy in the lower court; 
and it remains only for this Court to cerrect the errors 
complained of by reversing the judgment rendered herein. 

Respectfully submitted, 

Cobb, Howard, and Hayes, 

By George E. C. Hayes, 

, ! Attorneys for Appellant , 
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.COUNTERSTATEMENT OF THE CASE 

On April 19, 1948, appellant pleaded not guilty (R. 240) 

on a one-count indictment, charging the offense of grand 

larceny, and reading as follows: On or about March 26,1948, 

within the District of Columbia, Jose Antonio Lanauze stole 

* | 
the property of Lansburgh & Bro., a body corporate of the 

value of about $165.85 consisting of the following: 

‘ 4 One ladies suit, of the value of $55.00; one ladies suit, 
of the value of $39.75; one ladies suit, of the value of 
$42.75; three blouses, each of the value of $5.75; two; 
blouses, each of the value of $4.75, and eight coat 
hangers, each of the value of twenty cents (R. 239).’ 7 

On June 11, 1948, a jury found appellant guilty as in-i 
dieted (R. 241). On July 2, 1948, a motion for new trial 
was argued and overruled, and appellant was sentenced to 
a term of three months to one year and one day (R. 243). 

Appellant was employed by Lansburgh & Brother, a 
body corporate, (R. 37), Washington, D. C., from Novem¬ 
ber 21, 1947 to March 26, 1948. His hours were from six 

i 
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a.m.. to ten a.m. He was first assigned to clean the offices 
and adjoining men’s room on the fourth floor of the Busch 
Building section of Lansburgh’s store, and one of his duties 
was to empty the trash can in the men’s room. At his re¬ 
quest he was subsequently transferred to the mop crew on 
the first floor where he was assigned as of March twenty- 
sixth (R. 10-11, 122-123, 127-128). 

On March twenty-sixth, appellant checked in at five-- 
sixteen a.m. and out at nine-forty-five a.m. (R. 11). It was 
not unusual for appellant to check in early (R. 22-25) and 
on this day he obtained permission to leave early (R. 15-16). 
He, however, was in the store this day for forty-four min¬ 
utes before he and his crew were to report for work. 

At the trial of this case a Mr. Fisher testified in sub¬ 
stance that he was formerly employed at Lansburgh’s and 
on March twenty-sixth was assigned to clean the offices and 
adjoining men’s room on the fourth floor of the Busch 
Building. He entered the men’s room about seven-thirty 
a.:m. on that day and found appellant there. After an ex¬ 
change of greetings, appellant asked Fisher if he had 
emptied the trash can in the men’s room and he replied he 
had. Appellant left and Fisher did not see him again. 
Fisher then did some work elsewhere and returned to the 
men’s room at about eight-thirty a.m. He put some waste 
paper into the trash can he had emptied earlier, and discov¬ 
ered it was about half full. He checked and found it con¬ 
tained some coat hangers and garments. This was about 
a half hour before the store was open for the public. Fisher 
reported the matter to his supervisor (R. 26-29). 

At the trial, appellant testified he was in the men’s room 
on the fourth floor between seven-thirty and eight a.m. to 
use the lavatory and that he saw and exchanged greetings 
with Fisher while there (R. 139). He, however, denied that 
he had asked Fisher whether he had emptied the trash can 
in the men’s room (R. 142). He testified he returned to 
work after this visit to the men’s room and was absent from 
his post for only fifteen minutes and that he did not return 
to the men’s room again before the store opened for the 
public (R. 143). 
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He testified he did not know it was a rule of the store 
that employees were to confine their activities to the floor 
on which employed (E. 141) and that employees were to ! 
confine their use of toilets to the employees’ toilet in the I 
Downstairs Store (E. 140). He testified he had never been j 
in this toilet for employees and did not nse it because he 
heard it was nnkept (E. 141). 

Mr. Contee, Head Porter at Lansbnrgh’s testified in 
rebuttal that he had informed appellant when he was first 
employed that he was not to leave the floor where he was 
employed during working hours (E. 176-177) and that the j 
only rest room he could use was one for employees in the 
Downstairs Store. He testified he showed appellant this ! 
toilet and had seen appellant in this toilet from time to time. 
He denied that the toilet was unkept (E. 175). 

Two store detectives, Mr. Caranfa and Mr. Brown 
checked the trash can about nine ajn. and found that it! 
contained two paper bags of women’s apparel and some 
coat hangers. Mr. Caranfa initialed one of the bags and 
also a price tag on one of the garments (E. 38-39). The! 
detectives kept the men’s room under surveillance untilj 
about eleven-forty-five a.m. (E. 53-54). 

Testimony and drawings by witnesses on the blackboard 
during the trial reflected that Lansburgh’s store is bounded 
on the north by E Street and on the west by Eighth Streets 
The men’s room is located on the fourth floor in back of the 
E Street public elevators. The door to the men’s room is 
at the eastern end of the room. It opens onto a landing. 
At the east side of this landing, just southeast of the door 
to the men’s room, is a door leading into the Busch Building 
which is used for store offices and is not open to the general 
public. At the west side of the landing, just south of the 
door to the men’s room, are some steps which lead down to 
a loading space in front of the E Street elevators. The 
fourth floor of the Busch Building, and the men’s room 
which is on the same level, are slightly higher than the 
fourth floor of the rest of the store. An aisle-way running 
south from the loading space in front of the E Street ele¬ 
vators leads through the Beauty Shop and the Boys’ De- 
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partment to the Infants’ Department, which is located on 
the south side of the store. West of the center portion of 
this route at the E Street side of the store are some steps 
leading down to a lobby, one side of which opens directly 
onto the street, and the other directly back onto the first 
floor of the store. East of the center portion of the same 
route, about the center of the fourth floor, is a doorway 
leading into the south side of the Busch Building section 
and passageways through this section lead back to the door 
which opens from the Busch Building onto the landing close 
to the door of the men’s room (R. 16-20, 39-40, 177-179). 

Mr. Caranfa worked from behind a screen in the Beauty 
Parlor section and watched the E Street elevator loading 
space and the steps from the men’s room to the loading 
space (R. 40). Mr. Brown worked from the Busch Building 
section and watched the other route leading from the men’s 
room through the Busch Building (R. 40). During this 
surveillance the men’s room was used by several customers 
who deposited discarded towels in the trash can (R. 53-54). 
The detectives entered the men’s room and checked the 
trash can from time to time (R. 71). A check of the can 
about ten minutes prior to eleven-twenty-five a.m. dis¬ 
closed that the merchandise in the bottom of the can was 
completely covered by used paper towels and could not be 
seen (R. 45). 

The ean, which was introduced in evidence, (R. 46) was 
a m etal can about waist-high. It had a sloping metal cover 
with swinging doors which remained closed when the can 
was not in use. 

At about eleven-twenty-five am., Mr. Caranfa saw ap¬ 
pellant get off the E Street elevator, saw him hesitate in the 
loading space an instant, look around and then proceed 
south into the Beauty Parlor section beyond which he 
could not be seen due to obstructions (R. 41-42). About 
one and one-half or two minutes later Mr. Caranfa saw 
appellant come out of the Busch Building door close to the 
men’s room and enter the men’s room (R. 42). At that 
lime, appellant had nothing in his hands (R. 43). He re¬ 
mained in the men’s room about fifteen minutes (R. 43) 
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and during that time others had gone in and out of the 
men’s room (R. 91). Appellant then came out of the men’s 
room, carrying two paper bags, one under each arm and 
Mr. Caranfa saw his initials on one of these bags (R. 43). 

Appellant walked past the E Street elevators, through 
the Beauty Shop and the Boys’ Department and through a 
door to the Eighth Street stairs (R. 71). These stairs lead 
down to the lobby, one door of which leads directly onto the 
street and the other back into the store (R. 64). 

The detectives stepped beside appellant as he started 
down the stairs. Appellant, who knew both the detectives, 
(R. 129) saw them, dropped his head and said, “Well, I 
guess you’ve got me” (R. 71). He accompanied them to 
their office on the first floor of the Busch Building where a 
check of the bags disclosed that they contained the follow¬ 
ing property: one lady’s two-piece suit, size fourteen; two 
ladies’ two-piece suits, size twelve (R. 106); five ladies’ 
blouses, size thirty-two (R. 105); and eight plastic coat 
hangers, one for each garment; total value $165.85 (R. 96- 
103). Testimony at the trial disclosed that these garment^ 
were the property of Lansburgh’s and had not been sold. 
Each contained a Lansburgh’s price tag in duplicate, one 
of which is removed and retained by the store in the event 
of sale. Inventory records from Lansburgh’s, which were 
introduced in evidence, showed that each of these garments 
was missing from stock (R. 95-96, 101-102). Testimony 
showed that the suits had been taken from the Coat and 
Suit Department on the second floor in the Eighth and E 
Streets corner (R. 96-97) and the blouses had been taken 
from the Blouse Department on the second floor in the 
center of the store (R. 100). 

At the trial, appellant testified he was not on the second 
floor of the store on March twenty-sixth. He testified he 
had been on that floor on only one occasion and that was 
once when he was with his mother-in-law who was making a 
purchase (R. 134-135). 

Mr. Contee, Head Porter at Lansburgh’s, testified that 
two or three months before the trial he had seen appellant 
on the second floor walking through sometime between 


seven-twenty and eight a.m., bnt did not speak to him abont 
it (R. 179). Mr. Edwards, Supervisor of Housekeeping 
at Lansburgh’s testified on rebuttal that he had seen appel¬ 
lant on the second floor two or three times (R. 191). 

Shortly after he had been found with the stolen property, 
appellant was taken from Lansburgh’s to Police Head¬ 
quarters (R. 108). There, for the first time, he stated that 
he had found the property in the trash can and was on his 
way to the office of his supervisor to turn it in. The office of 
his supervisor, Mr. Everdale, is on the first floor of the 
Busch Building. The shortest, most direct route from the 
men’s room, where the merchandise was found, to Mr. 
Everdale’s office, is from the toilet to the fourth floor of the 
Busch Building where a freight elevator and adjoining 
stairs lead down to the first floor of the Busch Building 
where the office is located (R. 14). The next shortest 
route is down the E Street public elevators, then back 
through the store and up some steps to the first floor of the 
Busch Building (R. 15). 

Appellant was asked why he had not used one of the 
direct routes to Mr. Everdale’s office. He replied that he 
was afraid someone might see him with the property and 
suspect that he had stolen it (R. 109). Officer Williams, of 
the Police Department, asked him why, when he saw the 
detectives, he had remarked, “Well, I guess you’ve got 
me.” He admitted making this remark, but didn’t know 
why (R. 109). At the trial, appellant denied he had ever 
made a remark such as, “Well, I guess you’ve got me” 
(R. 154). 

Appellant testified he returned to Lansburgh’s about 
eleven-thirty a.m., March twenty-sixth, to buy an Easter 
gift for a three-year old nephew (R. 124-125). He took the 
E Street elevator to the fourth floor, hesitated at the load¬ 
ing platform, because of the crowd, but could not say 
whether he looked to the right or to the left, (R. 145) and 
went to the Baby Department. He then discovered he. did 
not have any money and so did not contact any of the 
clerks (R. 146). He entered the Busch Building section 
through the doorway near the center of the store to apply 






for credit, .bnt then decided to wait until his wife could he 
present to help him select the gift, and so did not contact 
anyone at the Credit Office (R. 126,146). 

He testified he proceeded through the Busch Bnilding , 
to the men’s room to answer a call of nature, and after he 
had done this, he washed and deposited a paper towel he 
had used, in the trash can. As he pushed the swinging door 
hack to deposit the towel in the can, he saw the tops of some 
bags and a coat hanger sticking up. He investigated and 
found two hags of merchandise on the bottom of the can ! 
(R. 127). At the time that these hags were introduced in 
evidence (R. 51) one of them was badly torn. Appellant 
testified that this hag was tom when he pulled up on one 
of the coat hangers when he found this property in the 
can (R. 150). 

On rebuttal, Mr. Caranfa, Mr. Brown, and Officer Williams 
testified that the bag which was tom when placed in evidence j 
was not tom when they checked the bags after they had j 
been found in appellant’s possession. They testified that j 
the bag was tom on the following day after Officer Williams j 
had carried it to Court through the rain (R. 166, 168-169, j 
171). j 

Appellant testified he had seen the small freight elevator j 
with the steps running around it on the fourth floor of the j 
Busch Bnilding but had never used either (R. 152-153) and 
that it did not occur to him to use this route to return the 
merchandise to Mr. Everdale’s office (R. 153). Mr. Contee! 
testified that appellant used the bottom flight of the steps 
around the Busch Building freight elevator regularly to 
reach his locker where he changed clothes before and after 
work (R. 188). Appellant admitted that he had used the 
bottom flight of these steps to go from the first floor in the 
Busch Building to the locker room in the basement to 
change clothes (R. 207); but testified that as he had never 
used the staircase between the first and fourth floors of the 
Busch Building, he did not know but what they might be 
blocked (R. 157). | 

Mr. Contee and Mr. Edwards of Lansbnrgh’s both testified 
on rebuttal that they had seen the appellant use the elevator 











8 


in the Bnsch Bnilding on different occasions while appellant 
was employed on the fourth floor (R. 178, 191-192). 

Appellant testified he did not use the E Street elevators 
close to the men’s room because the elevators were crowded 
and he was afraid someone might see him with the property 
and accuse him of stealing it. 

On direct examination, appellant testified that his wife 
wore a size thirty-six blouse and a size sixteen suit, but 
sometimes could get into a size fourteen if it was awfully 
large (R. 131). 

After being qualified as an expert, Miss Raffety, Assist¬ 
ant Buyer in the Suit and Coat Department at Lansburgh’s, 
testified on rebuttal that she had observed appellant’s wife 
at Court close enough to tell approximately what size dress 
she would wear and that she would say appellant’s wife 
would wear a size twelve or fourteen suit in the higher- 
priced range and that the suits in this case were in the. 
higher price range. 

Miss Steele, Buyer, Blouse Department, Lansburgh’s 
testified that a person wearing a size twelve or fourteen suit 
would wear a size thirty-two blouse (R. 105). 

Appellant’s wife testified that she wears a size thirty- 
six blouse; that she wears a size fourteen or sixteen suit 
and that she could not wear a size twelve suit unless it were 
a very good one (R. 208). She tried the jackets of the size 
twelve suits on over her regular street dress, and claimed 
they were too small (R. 209). 

Judge Armond W. Scott of the Municipal Court appeared 
as a character witness for appellant and testified in sub¬ 
stance as follows: He knew appellant and also knew his 
father, who is a Professor of Spanish in a local high school 
Appellant is a second-year student in the law school of 
which Judge Scott is President. Appellant has lived im¬ 
mediately across the street from Judge Scott for . several 
years, and he has seen appellant almost daily. Judge Scott 
testified that appellant’s reputation for truth and veracity 
and for honesty and integrity was very good. This evi¬ 
dence of good character was not contested (R. 138-139). 

The jury retired at two-twenty-seven p. m. to consider 
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its verdict. They were called in at four-five p. m. and j 
reported that they conld not agree. They were then given 
the following additional instructions: 

| 

“In a large proportion of cases, members of the 
jury, absolute certainty cannot be expected. While 
the verdict of the jury must be the verdict of each in¬ 
dividual juror and not a mere acquiescence in the con¬ 
clusion of his fellows, the jury should examine the ques- I 
tions submitted with candor and with a proper regard j 
and deference to the views and opinions of each other. 

“It is the duty of the jury to decide this case if they 
can conscientiously do so. Some jury some day will j 
have to decide it, and it is the duty of this jury to de- ! 
cide it, if it can conscientiously do so. 

“The jury should listen with a disposition to be j 
convinced to each other’s arguments. If much the 
larger number are for conviction, a dissenting juror j 
should consider whether his doubt is a reasonable one 
which makes no impression upon the minds of so many 
men equally honest, equally sincere, equally conscien¬ 
tious, equally intelligent with himself. 

“If, upon the other hand, the majority are for acquit- j 
tal, the minority ought to ask themselves whether they 
might not reasonably doubt the correctness of the judg- j 
ment which is not concurred in by the majority. 

“Now, what I have given you is the instruction which ! 
has the approval of the Supreme Court of the United 
States, and I will ask you to retire and deliberate fur- i 
.ther to see whether you can reach an agreement—a j 
unanimous agreement—in this matter. You may re¬ 
tire.” (R. 230-231.) 

i 

Neither the attorney for the government nor the attorney 
for the appellant made any objection to this charge. 

At about five-fifty-six p. m., during a conference at the 
bench, counsel were informed that the Court was prepared 
to excuse the jury to return Hie next day if it was still unable j 
to agree and asked if either counsel had anything to say. | 
Counsel for defendant said nothing. Counsel for the gov¬ 
ernment in substance suggested that the jury be held a while | 
longer to see if an agreement could be reached, and if not, j 
that the jury be discharged rather than be excused to re-1 

turn the next day for further deliberation. Counsel for; 

I 

i 

i 
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appellant made no objection to the jury being excused to 
retnrn the following day for further consideration of the 
case. The Court announced that the jury would be ex¬ 
cused, with the proper admonitions, to return on the follow¬ 
ing day for further deliberation. The jury was called and 
asked for another minute. At six p. m., the jury reported 
that it was unable to agree and was excused until the follow¬ 
ing day, after being admonished as follows (R. 232): 

“• • • Under those circumstances the Court will 

at this time excuse you to return tomorrow morning, for 
further consideration of the case. In doing that, I am 
admonishing you as follows: You will talk to no one 
about this case. You will permit no one to talk to you 
about the case, nor will you talk among yourselves 
with reference to this case until you return to the jury 
room for further consideration of the case. Likewise, 
you will ignore it if perchance anything appears in any 
newspaper or periodical pertaining to the case or if by 
chance something comes on the radio. You will ignore 
that” (R. 233.) 

The jury resumed deliberation at ten o’clock the follow¬ 
ing morning. They were called at about twelve-thirty p.m. 
and asked for another minute. At twelve-thirty-four p. m. 
the jury returned a verdict of guilty and recommended 
mercy (R. 235-236). 

STATUTE INVOLVED 

31 Stat. 1324 (1901), 50 Stat. 628 (1937), 22 D. C. Code 
§ 2201 (1940): 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or up¬ 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more than 
• ten years. 

SUMMARY 07 ARGUMENT 

I 

On March 26, 1948, within the District of Columbia, Ap¬ 
pellant was found in possession under suspicious circum¬ 
stances of recently stolen merchandise, property of Lans- 
burgh & Brother, a body corporate, total value $165.85, and 
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this possession was not satisfactorily explained. BGls expla- ! 
nation was inconsistent with his actions, statements, and 
circumstances. 

n ^ ! 

i 

The Court’s instructions were proper when considered in 
entirety. Use of the phrase, “If you can conscientiously do| 
so” in the sentence complained of acted as a safeguard 
against an improper disposition such as appellant complains 
might have occurred. 

Appellant made no objection to the charge when it was 
given, and so no objection can now be considered. 


Proper admonitions were given by the Court before per¬ 
mitting the jury to separate and reconvene the following day 
for further deliberation. Court exercised proper discretion. 

A day and a-half had been required for the trial of this 
case, and six hours for the jury’s deliberations. The deliber¬ 
ations covered two periods. The first lasted for three-and- 
one-half hours on one day and the second for two-and-one- 
half hours on the following day. The jury was not required 
to deliberate between the hours of six p. m. and ten a. m. 
The Court exercised proper discretion concerning amount 
of time jury was permitted to deliberate. 

Appellant did not object to the Court permitting the jury 
to separate and reconvene the following day for further 
deliberations, and did not object to the Court permitting the 
jury to deliberate six hours. j 


Arguments in answer to those relied upon by appellant 
to prove his first three points reflect that there were no 
errors as alleged. Consequently, the Court properly over¬ 
ruled appellant’s motion for a new trial. 
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ARGUMENT 

I 

Tlie Court properly overruled appellant’s motion for judgment 

of acquittal as there was substantial evidence of appellant’s 

guilt and the issue was one for the jury. 

It is respectfully submitted that the following argument, 
based on a review of the evidence, will establish that there 
was substantial evidence of appellant’s guilt and that the 
issue was one for the jury. 

The evidence indicated that an employee of the store was 
responsible for the theft of the property in this case. The 
store was not open to the public between the time when the 
trash can in the men’s room on the fourth floor was emptied 
and the time when the stolen property was found in the 
trash can. 

Appellant was an employee, and was in the store on March 
twenty-sixth for forty-four minutes before he and his crew 
were scheduled to report for work. This gave him ample 
opportunity to take the property prior to the time it was dis¬ 
covered and to cache it until it could be transferred to the 
trash can. Also, he testified that he was in the toilet on the 
fourth floor and absent from his post of duty on the first 
floor for fifteen minutes a short time before the stolen goods 
were found. 

Appellant stated that his only reason for leaving his 
post on the first floor and going to the fourth floor on this 
occasion was to use the toilet. This testimony and the rea¬ 
sons given for using this out of the way toilet in violation of 
store rules is not convincing. 

Appellant testified that he had never been informed that 
employees were to confine their activities to the floor on 
which employed; and that employees were to confine their 
use of toilets to the one for employees in the downstairs 
store. This was rebutted by Mr. Contee, Head Porter at 
Lansburgh’s who testified that he had personally informed 
appellant concerning both of these rules when appellant 
was first employed. 

Appellant testified he knew that the toilet for employees 
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was located in the downstairs store; but he had never been j 
in this toilet and did not nse it because he had heard it was 
unkept. This was rebutted by Mr. Contee and Mr. Edwards, j 
Supervisor of Housekeeping at Lansburgh’s who testified 
that they had on different occasions seen appellant in the j 
employees’ toilet in the downstairs store. They testified 
that the toilet was not unkept. 

Testimony disclosed that the goods stolen in this case 
were taken from the second floor of the store. Appellant, j 
of course, had to pass the second floor on his way to and 
from the toilet on the fourth floor on the morning of the j 
theft. He testified that he had been on the second floor on ! 
only one occasion, and that was once when he was accom¬ 
panied by a relative who was making a purchase. This was j 
rebutted by Mr. Contee and Mr. Edwards who testified that 
they had seen appellant on the second floor on other occa¬ 
sions. This particular testimony was relevant only on the 
question of appellant’s credibility. It is conceded that the 
Government produced no one who had seen appellant on the 
second floor on the morning of March twenty-sixth. 

It is logical to reason that a person who planned to hide 
stolen property in a place from which it could be removed at - 
an opportune time, with the least chance of detection, would 
doubtless select a hiding place with which he was thoroughly 
familiar. He would want to know whether the hiding place 
would be subject to a check, and if so, when, so that he could 
limit his use of the place to a check-free period. He would 
want to know the routes to and from the place, and loca¬ 
tions in which detectives might be stationed in event of dis¬ 
covery, so that these routes and locations could be checked 
before attempting to remove the goods to determine whether 
the coast was clear. He would, of course, want to know 
which route would give the quickest access to the street with 
the least chance of detection. 

Appellant was formerly assigned to cleaning work in the 
men’s room and adjoining offices on the fourth floor of the 
Busch Building during the regular morning shift, and one 
of his duties was to empty the trash can in the men’s room. 
He consequently knew the routine of the employee who; 
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would empty the trash can and was thoroughly familiar 
with the surrounding routes. 

It is conceivable that a check of the can, to determine 
whether it was empty, would not necessarily establish that 
it had been emptied by the employee on duty that morning. 
The surest way to determine whether the employee had 
checked or emptied the can for that particular morning 
would be to ask him. In view of the importance of this 
knowledge to the success of the plan, it is logical to reason 
that whoever conceived the plan might make this sure check 
to be absolutely certain. 

At the trial, Mr. Fisher, who was the cleaning employee 
on duty In the men’s room and adjoining offices on the fourth 
floor of the Busch Building on March twenty-sixth, testified 
he saw appellant in the men’s room at about 7:30 that morn¬ 
ing. That appellant asked him whether he had emptied the 
trash can and he replied that the had. Appellant testified 
that he had made no such inquiry. It, however, is submitted 
that Mr. Fisher was not employed at Lansburgh’s at time 
of trial and had no apparent motive to testify falsely. 

It is logical to reason that the circuitous route which 
appellant took before entering the fourth floor men’s room 
at about 11:30 a. m., March twenty-sixth, was for the pur¬ 
pose of checking both of the only two possible routes to and 
from the men’s room to determine whether the coast was 
clear. This is substantiated by the testimony of Detective 
Caranfa that appellant hesitated after he had stepped from 
the E Street elevator to the fourth floor loading space, and 
looked about, before continuing south into the Beauty Par¬ 
lor section. 

Appellant continued through the Beauty Parlor section 
which would have given him a clear view of one route, and 
then circled back through the Busch Building which would 
have given him a clear view of the other route. It is for¬ 
tunate for the store that the detectives were well hidden. 

Appellant’s testimony that he went to the Infant’s De¬ 
partment to select an Easter gift for a nephew, and then 
to the Busch Building to apply for credit, but did not con¬ 
tact anyone at either location for the reasons given, is uncon- 
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vincing, and particularly so in view of the testimony of j 
Detective Caranfa that less than two minutes elapsed N 
between the time that appellant started, and completed, j 
this circuitous route from the E Street elevator through the 
Beauty Shop and back through the Busch Building to the j 
men’s room. 

i 

Appellant testified he entered the men’s room to use the j 
toilet. It is suggested that there are two other possible rea- j 
sons to explain why he remained in the toilet for approxi- | 
mately 15 minutes before removing the property. One was 
to determine whether the trash can was being checked 
periodically, and the other was to wait until customers, who j 
used the toilet while he was there, either left or entered one j 
of the compartments. 

It is conceded that the evidence thus far is essentially I 
circumstantial; but at this point appellant was seen to leave j 
the men’s room with the stolen articles in his possession and 
it will be shown that his possession of these recently stolen I 
articles was not satisfactorily explained. It is a well known 
rule of law that possession of recently stolen property, j 
unless satisfactorily explained, is sufficient to support a con¬ 
viction for larceny. Edwards v. United States, 78 App. 

D. C. 226, and Trachtenberg v. United States , 53 App. D. C. 
396. j 

When appellant left the men’s room, he passed by the E 
Street elevator. He had used this elevator to reach the 
fourth floor; but did not use it to leave. It is argued that he 
did not use this elevator because it would obviously have 
increased the chances of notice and detection. The Operator 
would be on the elevator and possibly other employees. 
When he reached the first floor, appellant would have had 
to pass through part of the store to reach the street door. 
The chances of notice and detection would increase with the 
progress of his approach to the street door, for his inten¬ 
tions would then be obvious. On the other hand, it is here 
noted with reference to the route he did choose, namely the 
8th Street, stairs, that there his chances of notice and detec¬ 
tion decreased rather than increased with the progress of 
his approach to the door to the street, for when he reached 
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the stairs he was out of the store sections and did not have 
to enter them again before reaching the street. 

After appellant had passed the E Street elevators, he 
proceeded through the Beauty Shop and turned right 
through the Boys’ Shop to the Eighth Street stairs. These 
stairs led down to a lobby, one door of which led directly 
onto the street, and another back into the store. Appellant 
was carrying the two bags of stolen goods and Detective 
Caranfa saw the initials he had placed on one of the bags 
while they were in the trash can. 

The detectives stepped on opposite sides of appellant as 
he started to descend the stairs. At trial, appellant testified 
that he knew both of the detectives. They testified that ap¬ 
pellant saw them, dropped his head and said, “Well, I guess 
you’ve got me.” 

Brief for appellant contends that the detectives should 
have permitted the asportation to continue until appellant 
reached the street so that “either the theory of the Govern¬ 
ment or the theory of the defendant would have been proved 
to a demonstration.” The Government contends that this 
was neither practicable nor necessary. 

It was not practicable because appellant knew both of the 
detectives and it would have been impossible for them to 
have followed him down the steps close enough to prevent 
his escape without disclosing their presence. If they had 
followed him at a distance deemed sufficient to prevent this 
disclosure, and he had, nevertheless, become suspicious he 
would have had several avenues of escape for these stairs 
also opened back on to the third and second floors. It would 
have been difficult to anticipate and block his route of 
escape, and if he had succeeded in disposing of the stolen 
goods before apprehension the problem of proving his con¬ 
nection with the goods would have materially increased. 

It, however, was not necessary to take any of these 
chances because the fact that Detective Caranfa had seen 
appellant case the location before removing the stolen 
goods, and had seen him pass up the E Street elevator and 
go out of his way to take the stairs leading directly to the 
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street was sufficient to place Mr. Caranfa on notice that 
appellant was trying to make off with the goods. 

In this connection it is noted that it is a recognized prin¬ 
cipal of law that “The removal of goods in a store from 
their accustomed places, with intent to take them, is a suf¬ 
ficient asportation to constitute the taking a theft.” State 
v. Taylor, 136 Mo. 66; 37 S. W. 907. 

The same general rule was stated as follows in Rvtkowski 
v. United States, 149 F. 2d 481: “The degree of the taking 
is immaterial, the least removing of the thing taken from 
the place where it was before with intent to steal it being 
sufficient.’ ’ 

After appellant had been found with the stolen property 
in his possession he was taken to the office of the store 
detectives at Lansburgh’s where a check was made of the 
property. 

No issue was made of Government proof that the property 
found in appellant’s possession consisted of the following: 
three ladies’ suits, five blouses and eight coat hangers, total 
value $165.85, property of Lansburgh & Bro., a body corpo¬ 
rate, and that this property had been stolen. Consequently 
no argument is being made concerning this phase of the case. 

Officer Williams, who responded to a call concerning this 
case, took appellant to Police Headquarters, where he was 
interviewed by Officer Williams in the presence of Mr. 
Brown. There, for the first time, appellant advanced the 
explanation that he had found the stolen goods in the trash 
can and was on his way to deliver them to his superior, Mr. 
Everdale, when he was stopped by the detectives. He ad¬ 
mitted that when he saw the detectives he had remarked, 
“Well, I guess you’ve got me,” and, as this remark was 
inconsistent with his explanation, he stated he did not know 
why he had made this remark. At trial he testified he had 
made no such statement as, “Well, I guess you’ve got me.” 

It is submitted that this spontaneous remark by appellant 
when he was surprised by the detectives is a better indica¬ 
tion of the truth than his considered explanation which was 
made after he had had ample time to plan a defense. 

It is also submitted that his explanation is unreasonable 
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and does not coincide with facts as furnished by Govern¬ 
ment witnesses. 

Appellant testified that he saw the tops of the bags and 
a portion of a protruding coat hanger when he deposited a 
used paper towel in the trash can. The can was about waist 
high and had a sloping metal cover with swinging doors 
which remained closed when not in use. The bags were in 
the bottom of the can. The detectives used a flashlight to 
check the contents and it appears unreasonable that appel¬ 
lant could have discovered the bags through the casual de¬ 
posit of a used paper towel. In fact, the detectives testified 
that a check of the can about ten minutes before appellant 
had entered the toilet disclosed that the bags and merchan¬ 
dise were completely covered by used towels and could not 
be seen. 

When they were introduced in evidence, one of the bags 
was badly torn. Appellant testified that this bag was tom 
when he pulled up on a coat hanger protruding from the 
bag when he first saw this property in the trash can. De- 
* tectives Caranfa and Brown testified that the bags were not 
tom when found in appellant’s possession. Officer Wil¬ 
liams of the Metropolitan Police testified that the bag was 
tom on the .following day after he had carried it to court 
through the rain. 

Government witnesses established that the shortest and 
most direct route from the men’s room on the fourth floor 
to Mr. Everdale’s office on the first floor of the Busch Build¬ 
ing was provided by the freight elevator and surrounding 
steps in the Busch Building. Appellant testified that he 
had seen the elevator and surrounding steps on the fourth 
floor of the Busch Building but had never used either and 
that it consequently did not occur to him to use this direct 
route to return the articles. This contention was rebutted 
by the testimony of Mr. Contee, Head Porter, and Mr. Ed¬ 
wards, Supervisor of Housekeeping, that they had both seen 
appellant use this freight elevator to carry trash down from 
the fourth floor. 

If appellant had intended to deliver the goods to Mr. 
Everdale’s office on the first floor of the Busch Building and 




was concerned, as lie says lie was, over the possibility of 
being observed and suspected, he would have used the 
freight elevator in the Busch Building or the surrounding 
stairs because this was not only the shortest and most direct 
route, but was the one which would have involved the least 
chance of notice and suspicion. For if he had been noticed 
while proceeding directly to Mr. Everdale’s office, his use 
of this route would have substantiated his explanation that 
he was delivering the goods to Mr. Everdale. This would 
not have been a logical route if he intended to make off with - 
the goods, because to get from the first floor of the Busch 
Building to a public exit to the street one would have to pass 
through a portion of the first floor store where there would 
be a considerable chance of notice and detection. 

Appellant testified that he returned to Lansburgh’s on 
March twenty-sixth to buy an Easter gift for a nephew, j 

This raises a thought concerning a possible motive. Could 
appellant have taken these suits and blouses to give them 
to his wife as an Easter present! 

The evidence established that two of the suits were size 
twelve, the other size fourteen, and that the blouses were all 
size thirty-two. Miss Steele, Buyer, Blouse and Suit De¬ 
partment, Lansburgh’s testified that a person wearing a 
size twelve or fourteen suit would wear a size thirty-two 
blouse. 

Appellant testified that he knew the sizes worn by his 
wife and that she wore a size thirty-six blouse and a size 
sixteen suit but sometimes could get into a size fourteen if 
it was awfully large. 

After being qualified as an expert, Miss Raffety, As¬ 
sistant Buyer, Suit and Coat Department, Lansburgh’s 
testified in rebuttal that she had observed appellant’s wife 
in Court close enough to tell approximately what size suit 
she would wear; that she would say that appellant’s wife 
would wear a size twelve or fourteen suit in the higher price 
range; and that the suits in this case were in the higher price 
range. j 

Appellant’s wife testified in surrebuttal that she wears a 
size thirty-six blouse and wears a size fourteen or sixteen 
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suit and that she could not wear a size twelve suit unless 
it was a very good one. 

It is noted that appellant, who testified before Miss Raf- 
fety gave a larger suit size for his wife than that given by 
his wife who testified after Miss Raffety. 

Appellant’s wife conceded that she could wear the size 
fourteen suit. At suggestion of Government counsel she 
tried on the coats of both size twelve suits over her street 
dress, and .buttoned up the coat which had buttons down the 
front. She stated that the suits were too small. In argu¬ 
ment Government counsel reminded the jury that appel¬ 
lant’s wife had, of course, tried the coats on over a street 
dress instead of over a blouse, for which they were intended, 
and as the jury could see she had expanded and held herself 
in an unrelaxed position to keep the suits from fitting; but 
that the garments were, nevertheless, a good fit. Further, 
if they were satisfied concerning this fact, this would in turn 
establish that defendant’s wife wore a size thirty-two 
blouse; because the Buyer for the Blouse Department at 
Lansburgh’s who was experienced in that field, had testified 
that a person wearing a size twelve or fourteen suit would 
wear a size thirty-two blouse. 

It is respectfully submitted that the Court properly over¬ 
ruled appellant’s motion for a judgment of acquittal as 
there was substantial evidence of appellant’s guilt and the 
issue was one for the jury. 

n 

The Court’s instruction to the jury, considered in its entirety, 
was proper. There was no objection to the charge at the time 
it was given, and so none can be considered now. 

The jury retired at two-twenty-seven p.m. to consider its 
verdict They were called in by the Court on the same day at 
four-five p.m. and reported they had not reached a verdict. 
The Court then gave the jury additional instructions which 
are quoted in part as follows: 

1 1 It is the duty of the jury to decide this case if they 
can conscientiously do so. Some jury, some day will 
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have to decide it, and it is the duty of this jury to 
decide it if it can conscientiously do so.” 

With one or two inconsequential exceptions, the rest of the 
charge followed word for word the so-called “Allen 
Charge” which was approved by the Supreme Court of the 
United States in the case of Allen v. United States, 164 
U. S. 492. 

It appears that appellant’s primary objection to this in¬ 
struction is that part of one sentence reading as follows: 
“Some day, some jury will have to decide it.” While it 
does not cover all possibilities, this comment does indicate 
the course usually followed in event of disagreement. 

It appears that the crux of appellant’s objection to that 
portion of the Court’s comment, now complained of, is based 
on the argument that the jury minority, which, judging 
from the subsequent conviction, was for acquittal, voted 
contrary to its conscientious conviction that appellant 
was innocent in return for a recommendation of mercy, for 
fear that a subsequent jury might find appellant guilty 
without recommending mercy. 

If a juror did decide this case on this basis it is clear that 
this juror acted in direct opposition to, and certainly not in 
conformity with, the Court’s instructions. 

It will be noted that the portion of the comment now ob¬ 
jected to is the first part of a sentence which continues as fol¬ 
lows: “ * * • and it is the duty of this jury to decide it if 
you can conscientiously do so.” The use of the words, “if 
you can conscientiously do so” reiterates and emphasizes a 
limitation which appears in the so-called Allen charge as 
a safeguard against a disposition such as appellant argues 
may have occurred in this case. 

Neither the attorney for the government nor the attorney 
for appellant objected to the jury being recalled for further 
instructions, and neither objected to the substance of the 
charge. 

At the time it was not hnown whether the majority of the 
jury was for conviction or for acquittal. If appellant with¬ 
held objection on the chance that the majority were for ac- 
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quittal and that he would he benefited by the instruction, he 
should not now be heard to complain if the chance happened 
to result adversely. 

But be that as it may, it is submitted that as the objection 
was not timely, it.cannot now be considered in view of the 
decision of the Circuit Court of Appeals in the case of 
Paschen v. United States , 70 F. 2d 491 (C. C. A. 7 1934), 
which reads in part: 

“It is further objected that the charge itself amounts 
to a coercion of the jury. While the charge itself is in 
practically the same language as was paraphrased in 
the opinion of the Supreme Court in Allen v. United 
States, 164 U. S. 492, wherein it was approved, we are 
not at liberty to consider the substance of the charge 
since there was no exception or objection to it at the 
time it was given.—Under just such circumstances the 
Supreme Court held that objections thereafter argued 
to the substance of the charge could not be considered. 
Allis v. United States, 155 U. S. 117.” 

It is respectfully submitted that the Court’s instruction 
to the jury, considered in its entirety was proper, and that 
appellant’s objection to this instruction was not timely and 
cannot be considered. 


m 

The Court exercised proper discretionin permitting the jury to 
separate and reconvene the following morning, and also in 
permitting jury to deliberate six hours. 

The jury retired at two-twenty-seven p.m. to consider its 
verdict. They were called in by the Court at four-five p.m. 
for additional instructions and then retired for further 
deliberation. 

At about five-fifty-six p.m. the attorney for the govern¬ 
ment and the attorney for appellant were called to the 
bench and the Court stated that he was about to call the 
jury in to determine whether it had reached a verdict. The 
Court then continued as follows: “If they have not I will 
excuse them to return tomorrow morning for further de¬ 
liberation, and I will give them an admonition as to what 
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they should do, and if either of you gentlemen have any¬ 
thing to add, you say it.” 

At this time, of course, it was not known whether the 
majority of the jury was for conviction or for acquittal, or 
whether further deliberation would end in a disagreement 
or result in a verdict of guilty or not guilty. The case had 
been under consideration for two days, but the jury had 
been deliberating for only three and one-half hours. 

Attorney for appellant made no objection to the Court’s 
permitting the jury to separate and to reconvene the fol¬ 
lowing morning for further deliberation. 

It was the opinion of the attorney for the government 
that an additional period of deliberation this late in the day 
after the matter had been under consideration for some time 
would more likely result in a verdict than a much longer 
period on the following day. He, consequently suggested 
that the jury be held until they could agree or that they be 
discharged if additional time did not result in a verdict. 
The attorney for the government was not concerned with 
how long he would have to wait; but did not favor the sep¬ 
aration of the jury and the postponement of further delib¬ 
eration until the following day. 

The Court, however, announced that he was going to ex¬ 
cuse the jury after proper admonitions, to return on the 
following morning for further deliberation. The jury was 
called in but asked for an additional minute. It returned 
at six p.m. and announced that it had been unable to agree. 
The Court then stated as follows: 

“Under those circumstances the Court will at this 
time excuse you to return tomorrow morning for 
further consideration of the case. In doing that, I am 
admonishing you as follows: You will talk to no one 
about this case. You will permit no one to talk to you 
about the case, nor will you talk among yourselves with 
reference to this case until you return to the jury room 
for further consideration of the case. Likewise, you 
will ignore it, if perchance anything appears in any 
newspaper or periodical pertaining to the case or if by 
chance something comes on the radio. You will ignore 
that.” 


The Court asked whether either counsel wished to suggest 
additional admonitions for the jury, and both stated that 
they did not 

It is submitted that the Court exercised proper discretion 
in permitting the jury to separate, after being properly 
admonished, to return the following morning for further 
deliberation. 

It is here noted that in the case of Brown v. United States, 
69 App. D. C. 96, the United States Court of Appeals for 
the District of Columbia Circuit held that “Permitting 
the jury to separate is within the Court’s discretion, 
which will not be reviewed unless prejudice affirmatively 
appears.” 

In the case of McHenry v. United States, 51 App. D. C. 
119, it was held that “it is in the discretion of the court to 
permit the jury to separate, even in a homicide case, and that 
the Court’s action in that respect will not be reviewed un¬ 
less it appears affirmatively that prejudice resulted to the 
defendant.” 

' It is submitted that in this case no prejudice affirmatively 
appears. 

The jury resumed deliberation at ten o’clock the follow¬ 
ing morning. At twelve-thirty p.m. on the same day the 
Court announced that he was going to call the jury in and if 
they had not reached a verdict, he would discharge them. 
The jury was called and asked for an additional minute. 
The jury returned to the Court Room at twelve-thirty- 
four p.m. and rendered a verdict of guilty. 

A day-and-a-half were required for the trial of this case 
and approximately six hours were required for the jury’s 
deliberations. The time required for the jury’s delibera¬ 
tions covered two periods consisting of about three-and- 
one-half hours on the first day and about two-and-one-half 
hours on the second day. The jury was not required to 
deliberate between the hours of six p.m. and ten a.m. 

On this point, reference is made to the case of Buntin et 
ux. v. City of Danville, 24 S. E. 830, 93 Va. 200: 

After a jury had been out a day and a half, and re¬ 
ported that they had not agreed, the trial judge stated 
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to them that he wished them to decide the case; that 
this was the second trial of the case, and that they would 
be kept together until the end of the term unless they ! 
did; that the case was a perfectly plain one, and ought 
to be decided in five minutes after reading the instruc- j 
tions and applying them to the facts.* Held , that a 
verdict thereafter rendered would not be disturbed. 

In the same case, the Supreme Court of Appeals of Virginia 
stated: 

“• # * a reasonable time to be determined by the cir- 1 
cumstances of the case, should be allowed the jury for 
the performance of their duty, and they should be kept j 
together until the trial court is satisfied that they have j 
made an honest effort to agree, and cannot from a j 
conscientious difference of judgment. Great latitude is j 
allowed the trial court as to the length of time the jury | 
shall be kept together, and, unless it is a clear case of 
abuse of such discretion, the verdict will not be disturbed 
on the ground of coercion.** 

In view of the length of time required for the trial of this 
case it is submitted that the Court exercised proper discre¬ 
tion in permitting the jury to deliberate six hours. j 

IV I 

Motion for new trial was properly overruled. 

It is submitted that the arguments advanced in this brief, 
in answer to those relied upon by appellant to establish his I 
first three points, reflect that there were no errors as alleged. 
Consequently, the Court properly overruled appellant’s 
motion for a new trial. i 

j 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted I 
that the judgment of the Court below was proper and should j 
be affirmed. I 

(S.) George Morris Fay, i 

United States Attorney. \ 

(S.) Welliam Stuart McKinley, 
Assistant United States Attorney, j 

j 
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